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1. PURPOSE OF REQUEST FOR PROPOSALS

The purpose of this Request for Proposals (RFP) is to select a Proposer to perform the Project
services and to design and construct the Project, as further described in this RFP. SCDOT
desires that this Project be designed and constructed in a very efficient and timely manner.
The proposed Project services are hereinafter referred to as the “Project”. “Proposer,” as used
here, includes a firm or firms, consortia, partnerships, limited liability companyspetation,
sole proprietorship, joint ventures, and other legal entities that has been short-listed and
provided the opportunity by South Carolina Department of Transportation (SCDOT) to
submit a Proposal in response to this RFP. Partnerships, corporations, limited liability
companieseperatiens (LLC), joint ventures, or other joint entities are collectively referred to
herein as joint ventures. The Proposer shall become the Contractor if awarded the Contract.

It is not the intention of SCDOT to receive complete detailed Project analysis and design
prior to the selection of a Proposer and the later execution of the Contract. Rather, the
response to this RFP shall provide sufficient information to be evaluated by SCDOT to
determine if the Proposal is in accordance with the specified process and criteria. The
Proposal shall be specific enough on assumptions used in its preparation so as to provide the
basis for finalizing the Contract.

2. PROJECT OVERVIEW
2.1 Project Description

SCDOT proposes to construct a replacement interchange at US 176 at [-20 and widen I-
20 in Richland County. This will include construction of new bridges and related
roadway approaches, adding lanes on I-20 and braiding ramps to facilitate improved
operations. The project will also include demolishing the existing interchange. The
project will also include realignment of frontage and side roads. The project also
includes coordination, design and relocation of utilities and constructing noise barrier
walls.

SCDOT intends to enter into a contract for services as detailed in the Contract and
Contract’s Exhibits. The Proposer shall be responsible for meeting all Project
requirements, specifications, and other applicable criteria as set forth in “Attachments
A and B”. Attachment B - Supplemental Project Design Criteria is located on the
SCDOT Design-Build website at https://www.scdot.org/business/carolina-crossroads-

phase2.aspx.

2.2 Project Information

Project Information, containing electronic files applicable to the Project, wat—beis
posted on the SCDOT Design-Build website. The Project Information Package will
include information describing the work performed or obtained by SCDOT prior to
entering into the Contract. The Project Information Package may contain additional
information not provided at the RFQ stage. The Project Information Package, which is
posted on the SCDOT Design-Build website, is for information only and is not part of
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the Contract. SCDOT makes no representations or warranties regarding the reliability
or accuracy of the information contained therein and the Proposers assume the risk in
using this information. Any available existing roadway plans can be obtained from the
SCDOT Design-Build website at https://www.scdot.org/business/design-build.aspx.
Any available existing bridge plans will be provided to the short-listed Proposers via
upload to a secured ProjectWise folder.

Proposers are encouraged to review all available information in the Project Information
Package, visit the Project site, and make any additional subsurface explorations or soil
tests that the Proposer may desire for purposes of preparing the Proposal. Any
information contained in Project Information Package is for information only, is not
part of the contract and SCDOT makes no representation or warranties regarding such
information. The Proposer shall obtain any permits or permissions required prior to any
additional subsurface exploration. The Proposer shall obtain permission from any
landowner prior to entering private property. The Proposer shall obtain encroachment
permits for any investigations within the right of way.

2.3 SCDOT Point of Contact

Mr. Nick Pizzuti is the Primary point of contact (POC) and addressee for receiving all
communications about the Project with copies to Ms. Barbara Wessinger, Alternate #1
POC, and Mr. Brad Reynolds, Alternate #2 POC. The Alternate POCs have been
identified in the event of the unavailability of the Primary POC but are not intended to
be substitutes for the Primary POC. No contact is allowed with any SCDOT personnel
concerning this Project except for questions of an administrative nature or as expressly
permitted under this RFP, in either case that shall be submitted in writing to the
attention of the Primary SCDOT POC (email is acceptable) with a copy to the Alternate
POCs. This restriction is in effect until the earliest of Contract award, termination of
this procurement, or such other time as identified by SCDOT to the short-listed
Proposers in writing. Any Proposer engaging in prohibited communications may be
disqualified at the sole discretion of SCDOT. Written inquiries from the Proposer’s
POC (as identified in the Proposer’s SOQ) shall be sent to:

Mail Delivery: Mr. Nick Pizzuti
(Ms. Barbara Wessinger, Mr. Brad Reynolds)
Office of Professional Services Contracting
(Office of Chief Counsel, Preconstruction Design-Build
Group)
South Carolina Department of Transportation
955 Park Street, Room 128 (Room 302, 421)
Columbia, South Carolina 29202-0191

E-mail: PizzutiNC@scdot.org

(WessingeBM@scdot.org, ReynoldsBS@scdot.org)
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2.4 RFP Committal

The submittal of a Proposal in response to this RFP shall constitute the Proposer’s
agreement to enter into the Contract with SCDOT for the completion of the Project
under the terms set forth in the Contract, Contract Exhibits, attached hereto as
“Attachment A” and Supplemental Project Design Criteria, located on the SCDOT
Design-Build website as Attachment B.

2.5 NEPA Document/Permit

A combined Final Environmental Impact Statement (FEIS) / Record of Decision (ROD)
was approved for the Carolina Crossroads Project by the Federal Highway
Administration (FHWA) on May 2, 2019 and Re-Evaluations dated August 3, 2020 and
October 29" 2020. The Proposer shall be responsible for complying with the NEPA
determination and environmental commitments as further outlined in the Contract,
Contract Exhibits, and Attachment B.

The acquisition of all necessary permits will be the responsibility of the
Proposer. SCDOT is obtaining the mitigation credits to be used for this Project up to
but not exceeding the total credit identified in the Section 404 Permit.

2.6 Interchange Justification Report/Interchange Modification Report

The Interchange Modification Report (IMR) was approved by Federal Highway
Administration (FHWA) on June 4, 2019. A single approved IMR, in accordance with
FHWA, will be provided for the system to system interchanges (I-20 and 1-26), (I-26
and 1-126) and their adjacent interchanges including I-20 and Bush River Road, 1-20
and Broad River Road, 1-26 and Bush River Road, I-126 and Colonial Life Blvd., I-26
and St. Andrews, and [-26 and Piney Grove Road. The IMR documents will be
provided on the SCDOT Design-Build website in advance of the Final RFP. The traffic
analysis documented in the IMR was completed with the Transmodeler 4.0 (Build
6275) software. The electronic files associated with the IMR analysis will also be
provided on the SCDOT Design-Build website in advance of the Final RFP. Proposers
are responsible for any IMR or Transmodeler modifications necessary to revise the
approved IMR. Proposers are not responsible for revisions to the IMR associated with
the changes shown in the August 3, 2020 NEPA re-evaluation.

2.7 Schedule
Contract time requirements are included in Agreement Article IV.
3. GENERAL INSTRUCTIONS
3.1 Design-Build Selection Method

For this Project, SCDOT chose the two-phased selection method. Phase 1, which
identified a short-list of qualified Proposers, is complete.
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In Phase 2, SCDOT invites each of the short-listed Proposers to submit their Proposals
for completion of the Project. After evaluation of the Proposals, SCDOT plans to award
and execute the Contract with a single Contractor. A general overview of Phase 2
includes, but is not limited to, the following steps:

1. SCDOT releases RFP for Industry Review
2. SCDOT holds Open-Forum Meeting with Proposers to clarify/revise RFP
3. SCDOT releases Final RFP

4. Proposers submit Preliminary Alternative Technical Concepts (ATC) and
Confidential Questions

5. SCDOT conducts Confidential One-on-One Meetings with Proposers to discuss
Preliminary ATCs and Confidential Questions

6. SCDOT accepts Non-confidential Questions and conducts Open-Forum Meetings
with all Proposers, if necessary

7. Proposers submit Formal ATCs and any additional Confidential Questions

8. SCDOT conducts Confidential One-on-One Meetings with Proposers to discuss
Formal ATCs and additional Confidential Questions, if necessary

9. SCDOT accepts Non-confidential Questions and conducts Open-Forum Meetings
with all Proposers, if necessary

10. SCDOT approves/disapproves Formal ATCs

11. Proposers submit Proposals

12. SCDOT evaluates Proposals

13. SCDOT conducts Bid Opening, recommends , and selects a Contractor

These steps will follow the Milestone Schedule in Section 8. SCDOT reserves the right
to make changes to the above steps and Milestone Schedule as appropriate to meet the
needs of the procurement process. The following paragraphs provide information
detailing various steps of the procurement.

3.2 RFP for Industry Review

The intent of distributing the RFP for Industry Review to the short-listed Proposers is to
identify and resolve conflicts, errors, mistakes, and/or ambiguities in the RFP, as well
as review risk and commercial terms to ensure maximum competition, competitive
pricing, and ultimately Project completion.
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3.3 Non-Confidential Questions, Clarifications, and Open-Forum Meeting

Once the RFP for Industry Review is issued, the Proposers may submit non-
confidential questions and/or comments relating to the RFP. An Open-Forum Meeting
with all Proposers present will be held on the date provided in the Milestone Schedule
to discuss and edit the RFP for Industry Review. Non-confidential questions will be
accepted via electronic upload to ProjectWise on the dates provided in the Milestone
Schedule. Proposers shall submit their questions or comments using the Questions

Submittal Form which can be downloaded from the SCDOT Design-Build website
under the SCDOT Desiin-Build Standard Forms Section. *

All Question Submittal Forms shall be named in accordance with the Design-Build File
Naming Conventions from the SCDOT Design-Build website under the Design-Build
Resources Section.

https://www.scdot.org/business/design-build.aspx

SCDOT reserves the right to accept or reject non-confidential questions received after
the milestone deadline. SCDOT will review all questions and/or requests for
clarification and, in its sole discretion, may incorporate the responses in the Final RFP.
Prior to the Open-Forum Meeting, SCDOT will post on the SCDOT Design-Build

website written responses to the questions and request for clarifications receivedl
G BON ONENSIBRILAENBIONoR. SCDOT s writin responses (0

Proposers’ questions and request for clarifications are for general information only, are

non-binding, do not constitute legal or other advice, and do not amend or form part of
the Final RFP

3.4 Final RFP

After completion of the Questions, Clarifications, and Open-Forum Meeting stage,
SCDOT may incorporate the Proposers’ comments into the RFP, and a Final RFP will
be issued. Items that are revised, inserted, or deleted will be highlighted in the Final
RFP. In addition to releasing a highlighted version of the Final RFP, SCDOT will also
concurrently release a clean version of the Final RFP where all revisions, insertions,
and deletions are not highlighted. It is this clean version of the Final RFP that will be
utilized if any future Addendums are required.

3.5 Additional Non-confidential Questions, Clarifications and Open-Forum Meetings

Once the Final RFP is issued, SCDOT will allow Proposers to submit additional non-
confidential questions or comments to point out mistakes or ambiguities in the RFP.
SCDOT will review all non-confidential questions and/or requests for clarification and,
in its sole discretion, may incorporate the responses in the RFP through an Addendum.
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SCDOT may elect, in its sole discretion, to respond in writing to the non-confidential
questions and requests for clarifications received. The written responses will be posted
to the SCDOT Design-Build website prior to the Open-Forum Meeting. If responses
are provided, SCDOT will hold an Open-Forum Meeting where all Proposers will be
invited to attend. This meeting may be conducted via conference call or other
electronic means. A Proposers’ failure to attend this meeting will not relieve the
Proposer of the responsibility for estimating properly the difficulty and cost of
successfully performing the work, or for proceeding to successfully perform the work
without additional expense to SCDOT. SCDOT’s written responses to Proposers’
questions and requests for clarifications are for general information only, are non-
binding, do not constitute legal or other advice, and do not amend or form part of the
Final RFP, and SCDOT is under no obligation to address responses in revisions to the
Final RFP documents.

Non-confidential questions will be accepted via electronic upload to ProjectWise on the
dates provided in the Milestone Schedule. Written questions submitted outside of these
dates may not be accepted. If deemed necessary by SCDOT, Open-Forum Meetings
will be held within 10 business days of the non-confidential questions Milestone
Schedule deadline. Proposers must use the Question Submittal Form that is provided
on the SCDOT Design-Build website under the SCDOT Design-Build Standard Forms
Section.

https://www.scdot.org/business/design-build.aspx.

3.6 Confidential Questions

Once the Final RFP is issued, SCDOT will allow Proposers to submit confidential
questions to provide the Proposer an opportunity to confidentially discuss the contents
of its Proposal with SCDOT personnel. Confidential questions will be accepted via
electronic upload to ProjectWise on the dates identified in the Milestone Schedule.
Written questions submitted outside of these dates may not be accepted.

SCDOT will determine, in its sole discretion, if confidential questions submitted are
considered confidential. If submitted confidential questions are determined to be of
non-confidential nature or identify an error or omission in the RFP, SCDOT, if it deems
appropriate, in its sole discretion, may incorporate them in the RFP through an
Addendum.

SCDOT will provide written responses to the submitted confidential questions prior to
the Confidential Preliminary ATC Meeting and/or any Confidential One-on-One
Formal ATC Meetings. SCDOT’s written responses to Proposers’ questions are for
general information only, are non-binding, do not constitute legal or other advice, and
do not amend or form part of the Final RFP, and SCDOT is under no obligation to
address responses in revisions to the Final REP documents. Written responses to
confidential questions raised during the meeting may be provided if deemed necessary

during diseussions—at the—meeting; however, such questions and responses will be

identified and narrowly tailored. No oral discussions during the Confidential
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Preliminary ATC Meeting and/or any Confidential One-on-One Formal ATC Meetings
shall be binding on SCDOT.

Confidential questions received on the dates prior to the Confidential Preliminary ATC
Meetings with Proposers may be discussed at that meeting. For confidential questions
received on the allowable date(s) after the Confidential Preliminary ATC Meeting,
written responses will be provided prior to a Confidential One-on-One Questions
Meeting/conference call which may be held within 10 business days following receipt
of the confidential questions or as determined necessary by the SCDOT POC.
Proposers must use the Question Submittal Form that is provided on the SCDOT
Design-Build website under the SCDOT Design-Build Standard Forms page.

https://www.scdot.org/business/design-build.aspx.

The intent of SCDOT is to maintain confidentiality of the one-on-one meetings.
However, SCDOT reserves the right to disclose to all Proposers any issues raised
during the one-on-on meetings, except to the extent that SCDOT determines, in its sole
discretion, such disclosure would reveal confidential or proprietary information.

3.7 Preliminary Alternative Technical Concepts

An ATC is a confidential request by a Proposer to modify a contract requirement,
specifically for that Proposer, prior to the Proposal due date. Requests for contract
modifications that may qualify as ATC’s may include, but not be limited to, changes in
design criteria, changes in alignments or location of facilities, changes to review and
submittal processes, change in material or structure types, change in interchange type,
etc. The ATC process provides an opportunity for Proposals to promote innovation,
reduce project costs, reduce project duration, find the best solutions, and to maintain
flexibility in the procurement process. ATCs are evaluated by SCDOT within the
deadline set forth in the Milestone Schedule. In order to be approved, an ATC must be
deemed, in SCDOT’s sole discretion, to provide a Project that is equal or better in
quality or effect on an overall basis than the Project would be without the proposed
ATC. Concepts that simply delete or reduce scope, require or are premised upon an
addition of a separate SCDOT project (or expand the Project’s scope), lower
performance requirements, lower standards, or conflict with environmental
commitments, are not eligible for consideration as ATCs. SCDOT reserves the right, in
its sole discretion, to reject any ATC. No ATC shall be included in the Proposal unless
approved by SCDOT in writing prior to the SCDOT’s Final Determination for Formal
ATCs date on the Milestone Schedule.

As the environmental determination has been made for this Project, the following shall
be used during the development of proposals and ATCs:

a. Concepts which violate environmental commitments require submittal and
approval of an ATC to be eligible for implementation.

b. Shifts in the Modified selected alternative alignment that stay within the
proposed right of way limits shown in the Right of Way Plans for the Project
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and that do not increase the environmental impacts are permissible without the
submission of an ATC, provided all other RFP (including Contractual)
requirements are met;

Shifts in the Modified selected alternative alignment that stay within the
proposed right of way limits shown in the Right of Way Plans for the Project
but increase the environmental impacts require submittal and approval of an
ATC to be eligible for implementation;

Any shift in the alignment outside the proposed right of way limits presented in
the document will require submittal and approval of an ATC to be eligible for
implementation.

If changes to the interchange are proposed, an ATC shall be submitted under the
following situations:

c.

3.7.1

Project ID P039719

Changes to the interstate access (with or without a change in interchange type)
shall assess the merge/diverge/weaving section operation along the mainline
and/or collector/distributor (C-D) roads

Changes the interchange type (with or without a change in interstate access)
shall provide additional operational analyses to assess off-ramp queuing,
operation of ramp termini intersections, and operation of the interchange arterial
roadways to the intersections adjacent to the ramp termini intersections.

In either of cases above where changes in interstate access and/or interchange
type occur, the objective is for the Proposer to demonstrate that their concepts
provide an equivalent or better operation than that of the comparable locations
contained within the Modified Selected Alternative. Additionally, the Proposer
would need to demonstrate that the changes to interstate access
and/or interchange type would not result in vehicles re-routing to other
service interchanges through the system interchange. Under these conditions,
updating or revising the System IMR should not be necessary or required
to gain operational acceptance to the interchange since no impacts to the 1-20/1-
26 or I- 26/1-126 system interchange would occur.

Changes to the interchange that influence the system interchanges.
Any modifications to the Modified Selected Alternative condition at the system
interchanges proposed by the Proposer may require a revision to the system
IMR to gain operational acceptance.

Submittal of Preliminary ATCs

Preliminary concepts are intended to be an informal inquiry by the Proposer to
explore a concept and a quick method by SCDOT to review and comment on
potential development of ATCs prior to investment of time and resources by the
Proposer. Preliminary concepts shall present a description, deviations, and a
range of costs (savings, additional costs), as further described in Section 3.8.1.
Other items identified in Section 3.8.1 can be provided, but are not required.
The amount of information provided shall be constrained to the boxes provided
in the Preliminary ATC Submittal Form, which may be downloaded from the
SCDOT Design-Build website under the SCDOT Design-Build ‘“Standard
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3.7.3
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Forms” page. Each Preliminary ATC must be one concept. No multi-option
concepts are allowed. (i.e., each option is a Preliminary ATC). SCDOT will
allow one single tabloid sized attachment (117 x 17”) for detailed drawings or
sketches. Submission of preliminary concepts does not change or extend the
submission deadline of Formal ATCs.

Proposers shall be limited to one package of preliminary concepts and the total
number of preliminary concepts shall not exceed 25. The proposer shall rank
their Preliminary ATCs in order of importance or priority on the Preliminary
ATC Submittal Form.

All Preliminary ATCs shall be submitted electronically by uploading to the 01
ATC folder in ProjectWise. Each Preliminary ATC Submittal Form and
supporting information shall be combined in one PDF file per ATC that will be
uploaded to ProjectWise. When uploading to ProjectWise, the Proposer shall
enter appropriate attributes for each document in the upload wizard. The
document will not upload without entering the required attribute information.

https://www.scdot.org/business/design-build.aspx.

The Proposer shall submit Preliminary ATCs for review in accordance with the
Milestone Schedule. All Preliminary ATC information being exchanged
between Proposers and SCDOT shall occur only on the specific dates shown,
unless otherwise directed by the SCDOT POC.

Confidential Preliminary ATC Meeting

SCDOT will offer Confidential Preliminary ATC Meetings at the request of the
Proposers. Proposers shall request a meeting in writing (email is acceptable)
addressed to the SCDOT POC with a copy to the alternate POC by the date
specified in the Milestones Schedule. SCDOT will reserve two hours of
meeting time for each Proposer that requests a meeting, and SCDOT will give
time of day preference in the order that requests are received. The purpose of
this meeting is to provide an opportunity to confidentially discuss the
preliminary ATCs and questions. Prior to the meeting, SCDOT will provide a
tentative response on each Preliminary ATC. SCDOT will identify those
preliminary ATCs that require additional information, which will have priority
in the meeting. SCDOT may answer questions at the meeting orally. Oral
responses are for information only and are not binding. Nothing discussed at
this meeting shall change the requirements in the RFP. Proposers may bring
additional information to the confidential meeting to support their preliminary
ATC.

Responses to Preliminary ATCs

SCDOT will provide a response to the Proposer in accordance with the
Milestone Schedule. SCDOT responses will be “Favorable,” “Not Favorable,”
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“Addendum,” or “Not an ATC.” If additional clarification is needed after the
Preliminary ATC Meeting, Proposers are responsible for sending the
clarification as soon as possible so that SCDOT has an opportunity to assess the
benefitsof the concepts before providing a response in accordance with the
Milestone Schedule. A favorable response by SCDOT in no way guarantees that
the concept will become an approved Formal ATC. The favorable response may
be subject to conditions.

3.8 Formal Alternative Technical Concepts

3.8.1

Project ID P039719

Submittal of Formal ATCs

Each Formal ATC submittal shall include the following.

Sequential number: Each ATC shall be numbered sequentially identifying
the submitting Proposer. No multi-option submissions are allowed. (i.e., each
option is itself an ATC)

Description: A detailed description and schematic drawings of the
configuration of the ATC or other appropriate descriptive information
(including, if appropriate, specifications, construction tolerances, special
provisions, proposed bridge types, product details, and a traffic operational
analysis). Drawings shall clearly indicate what is specifically proposed for
this project. Samples/Examples from other projects may be used but specific
commitments shall be identified for this project (i.e. member sizes, material
requirements, etc. Specification and special provisions shall be supplied if
the ATC covers materials, products, etc. not commonly used by SCDOT and
not covered in the RFP package or references. Traffic analysis shall provide
adequate information to clearly demonstrate the impacts of the Proposal on
the Project and shall contain summaries where appropriate to aid in review.
Usage: Locations where and an explanation of how the ATC would be used
on the Project.

Deviations: Clearly identify the sections and page numbers in the RFP which
is deviated and requires submission of an ATC. Include an explanation of
the nature of the proposed deviation and a request for approval of such
deviations or a determination that the ATC is consistent with the
requirements of the RFP. If consistent with the RFP, please provide the
sections and page numbers in the RFP which address the concept.
Justification: Justify use of the ATC and why the deviations from the
requirements of the RFP should be allowed.

Schedule: Proposed changes to the Project schedule if applicable. If early
delivery is proposed, Proposer shall clearly define any proposed liquidated
damages or effect to the Contract if the early date is not met.

Impacts: Identify potential impacts on vehicular traffic, safety, community,
utilities, right of way, and the environment.
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e History: A detailed description of other projects where the ATC has been
used under comparable circumstances, the success of such usage, and names
and telephone numbers of project owners that can confirm such statements.

e Risks: A description of added risks to SCDOT and other persons/entity
associated with implementing the ATC.

e Costs: An estimate of the impact of the ATC on the Proposal Price and the
ATC implementation costs to SCDOT, FHWA, Contractor, or other person
during construction, maintenance and operations.

e Quality: A description of how the ATC is equal or better in quality and
performance than the requirements of the RFP.

e Operations & Maintenance: Any changes in operation or maintenance
requirements associated with the ATC.

The technical response to each item outlined above shall be provided in the
Formal ATC Submittal Form, the SCDOT
Design-Build website .

Text submissions shall be limited to the form and shall not be provided as
attachments.  Only drawing details, plan sheets, charts, tables, graphs,
specifications, special provisions, manufacturer data sheets, and supporting
reports/analyses can be provided as an attachment to the Formal ATC Submittal
Form.

A maximum number of 10 formal ATCs may be submitted to SCDOT by the
Proposer for consideration. Only two of the 10 ATCs may be different
interchange types.

All Formal ATCs shall be submitted electronically by uploading to the 01 ATC
folder in ProjectWise. Each Formal ATC Submittal Form and supporting
information shall be combined in one PDF file per ATC that will be uploaded to
ProjectWise.

When uploading to ProjectWise, the Proposer shall enter appropriate
attributes for each document in the upload wizard. The document will not
upload without entering the required attribute information.

https://www.scdot.org/business/design-build.aspx.

The Proposer shall submit Formal ATCs in accordance with the Milestone
schedule. All information being exchanged between Proposers and SCDOT
shall occur only on the specific dates shown, unless otherwise directed by the
SCDOT POC.

Review of Formal ATCs
Review of formal ATCs shall be in accordance with the information and

Milestone Schedule provided herein.

SCDOT | Design-Build Project Page 11 of 45
Carolina Crossroads Phase 2 — Broad River Rd. at I-20 Interchange
Richland County, South Carolina



3.83

Project ID P039719

Initial Review: Upon completion of the initial review, SCDOT will make a
final determination in accordance with Section 3.8.3, request more
information, or provide a conditional response.

More Information Needed: SCDOT may submit written questions to the
Proposer as outlined in the Milestone Schedule, and/or request a one-on-one
meeting in order to better understand the details of the formal ATC. In
addition, for questions related to minor clarifications, SCDOT may submit
written questions to the Proposer anytime during the initial review or any
subsequent review. Proposers will then have the opportunity to resubmit
according to the Milestone Schedule.

One-on-One Meetings: Confidential One-on-One Formal ATC meeting(s)
may be scheduled to fully understand the details of any formal ATCs. These
meetings will be restricted to those persons involved in the review of the
formal ATC and limited to discussions of the Proposer’s formal ATC
approach and any outstanding confidential questions. The purpose of this
meeting is to discuss proposed changes, answer questions, and other
relevant issues. Oral responses are for information only and are not binding.
Nothing stated at any formal ATC meeting(s) will modify the RFP or
Contract Documents. SCDOT reserves the right to disclose to all Proposers
any issues raised during the ATC meeting(s) in an addendum. However,
SCDOT will not disclose any information pertaining to an individual
Proposer’s ATCs or other technical concepts to other Proposers.

Conditional Response by SCDOT: If the SCDOT states a formal ATC is not
approved in its present form, it may be reconsidered for approval upon
satisfaction, in SCDOT’s sole discretion, of certain identified conditions that
must be met or certain clarifications or modifications that must be made by
Proposer. The Proposer shall not have the right to incorporate this formal
ATC into the Proposal unless and until the formal ATC has been
resubmitted in accordance with the Milestone Schedule, with the conditions,
clarification and modifications satisfied, and SCDOT has made a final
determination.

No Response from SCDOT: If the Proposer does not receive
correspondence from SCDOT in accordance with the Milestone Schedule,
the formal ATC is deemed rejected by SCDOT, unless written notification
to extend this period is given by SCDOT.

Final Determination of SCDOT

SCDOT will make one of the following written determinations with respect to
each properly submitted ATC:

The ATC is approved.
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b. The ATC is not approved.

c. The submittal does not qualify as an ATC but appears eligible to be
included in the Proposal without an ATC (i.e., the concept appears to
conform to the RFP and to be consistent with other contract requirements).

d. The ATC is deemed to take advantage of an error or omission in the RFP, or
other documents incorporated into the contract by reference, the ATC will
not be considered, and the RFP will be revised to correct the error or
omission.

e. More than one formal ATC has been received on the same topic and
SCDOT has elected to exercise its right to issue an addendum to the RFP to
include that topic.

Once an ATC has been approved, only the entire ATC is eligible for inclusion
into the Proposal. The inclusion of partial ATCs into a Proposal is not allowed,
unless the individual ATCs have received separate approval by SCDOT.

Each Proposer, by submittal of its Proposal, acknowledges that the opportunity
to submit ATCs was offered to all Proposers, and waives any right to object to
SCDOT’s determinations regarding acceptability of ATCs.

3.8.4 Incorporation into Proposal

A Proposer has the option to include any or all approved ATCs in its Proposal.
If SCDOT responded to an ATC by identifying conditions for approval,
Proposer may not incorporate such ATC into the Proposal unless all conditions
have been met. Copies of SCDOT’s ATC approvals, which shall include the
ATC Summary Form for each incorporated ATC, shall be included in the
Technical Proposal appendices. Proposals with or without ATCs will be
evaluated against the same technical evaluation factors set forth in the
Evaluation of Proposals section, and the inclusion of an ATC, including an ATC
that provides technical enhaneements added value or innovation, may or may
not receive a higher technical rating. SCDOT approval of an ATC shall not be
considered a guaranty that the Proposal incorporating the ATC will be selected.
SCDOT’s rejection of an ATC will not entitle the Proposer to an extension of
the Proposal submission deadline on the Milestone Schedule or claim for
additional costs or delays, including development costs, loss of anticipated
profits, or increased material or labor costs. The Total Cost to Complete shown
in the Cost Proposal shall reflect any incorporated approved ATCs. Except for
incorporating approved ATCs, the Proposal may not otherwise contain
exceptions to or deviations from the requirements of the RFP.

3.8.5 Value Engineering
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3.8.7

3.8.8

Project ID P039719

Any ATC approved for incorporation, but that is not incorporated into the
Proposal will not be considered a pre-approved value engineering change.

Abandonment of ATC by Proposer

If the approved ATC is abandoned by the Proposer, is unable to obtain required
approvals, is otherwise proved to be infeasible, or fails to be constructed for any
reason, the successful Proposer is obligated and required to complete the Project
utilizing the original RFP requirements at the awarded cost, and shall be
responsible for any redesign costs.

Furthermore, if implementation of an ATC will require approval by a third party
(including any governmental entity or other permitting authority), and if any
such required third-party approval is not subsequently granted, then the
Proposer must comply with the requirements of the REP eftginal-Contraet.

SCDOT’s use of Concepts Contained in an ATC

SCDOT expressly reserves the right to adopt and use any ATC, approved or
disapproved, by the successful Proposer on this contract or other contracts
administered by SCDOT. By submitting a Proposal, all unsuccessful Proposers
acknowledge that upon acceptance of the designated stipend, all approved or
disapproved ATCs may be included in this contract or other contracts
administered by SCDOT and shall become the property of SCDOT without
restriction on use. Prior to contract execution, limited negotiations may be
conducted as necessary to incorporate the ideas and concepts from unsuccessful
Proposers, provided a stipend is accepted by the unsuccessful Proposer. After
execution of the Contract, all ATCs from Proposers who have accepted a
stipend will be subject to FOIA.

Uniform Proposer Obligations Relating to ATCs

The successful Proposer, in addition to performing all other requirements of the
Contract Documents, shall:

a. Obtain and pay the cost of obtaining all required approvals including
approvals required to implement any approved ATC(s) incorporated into the
Contract Documents;

b. Obtain and pay the cost of obtaining any third party approvals required to
implement any approved ATC(s) incorporated into the Contract Documents;

c. Unless otherwise noted in the Contract, be responsible for all costs and/or
delays of any nature associated with the implementation of any approved
ATC incorporated into the Contract Documents; and

d. Be solely responsible for reviewing the RFP and determining if the ATC
deviates from the revised requirements if SCDOT revises the RFP after a
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formal ATC has been approved. The Proposer must submit a request for
approval of all additional variances required within five (5) business days of
receipt of the RFP addendum.

3.9 Confidentiality

Subject to the provisions of these instructions and applicable public disclosure laws
applicable to the SCDOT, all Preliminary ATCs and Formal ATC submittals, and
related communications will remain confidential until the earlier of execution of the
Contract or cancellation of this procurement, provided, however, that, prior to
execution of the Contract, Preliminary ATCs and Formal ATC submittals of
unsuccessful Proposers that have agreed to and executed a stipend agreement will be
subject to disclosure to the selected Proposer in accordance with this Section.

3.10 Stipends

By submitting a Proposal in response to the RFP, the Proposer acknowledges the
following:

1. It is the intent of SCDOT to award a stipend of $210,000.00 to each responsible
Proposer that submits a responsive Technical Proposal and Cost Proposal subject to
the terms of the Stipend Agreement set forth in Section 13 of the RFP Instructions.
Shortlisting of Proposers is evidence of Proposer’s responsibility.

2. If Proposer elects to receive a stipend, the Stipend Acknowledgement form and
Stipend Agreement shall be signed by Proposer and submitted as part of the
unsealed Technical Proposal. The Stipend Agreement will not count against the
specified page limit.

If Proposer accepts a stipend, all information obtained by SCDOT under this RFP from
or on behalf of such Proposer will become the property of SCDOT without restriction
or limitation on its use, including Alternative Technical Concepts (ATCs). If Proposer
accepts a stipend, SCDOT shall have unrestricted authority to publish, disclose,
distribute, or otherwise use in whole or in part any reports, data, or other materials
prepared under this RFP. SCDOT shall retain ownership of all plans, specifications, and
related documents. If a Proposer elects not to accept the stipend, SCDOT has no
responsibility or obligation to return the materials to the Proposer. Propeser’s—AFCs

may-remati-the-property-of Proposer:
3.11 Changes in Proposer’s Organization; Key Individuals

In order for a Proposer to remain qualified to submit a Proposal, unless otherwise
approved in writing by SCDOT, the Proposer’s organization as identified in the SOQ
must remain intact for the duration of the procurement (i.e., until execution of the
Contract). If a Proposer wishes to make changes in the Key Individuals identified in its
SOQ including, without limitation, additions, deletions, reorganizations, changes in
equity ownership interests and/or role changes in or of any of the foregoing, the
Proposer shall submit to SCDOT a written request for its approval of the change as
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soon as possible but in no event later than 10 days prior to submission of the Technical
Proposal as set forth in the Milestone Schedule. Any such request shall be addressed to
SCDOT POC, accompanied by the information specified for such individual persons in
the RFQ.

If a request is made to allow deletion of any member of its team (person or entity)
identified in its RFP, the Proposer shall submit such information as may be required by
SCDOT to demonstrate that the changed team or key individual meets the RFQ and
RFP criteria including being equal or better. The Proposer shall submit its request by
uploading the completed submittal online through ProjectWise in .pdf format through
the accounts created in connection with submission of the SOQ. SCDOT is under no
obligation to approve such requests and may approve or disapprove in writing a portion
of the request or the entire request at its sole discretion.

Except as provided herein and in the Contract, a Proposer may not make any changes to
its team (including additions, deletions, reorganizations, changes in equity ownership
interests and/or role changes) after the deadline noted above. Between such deadline
and execution of the Contract, SCDOT, in its sole discretion, will consider requests by
Proposers to make changes in the Proposers’ organization based only on unusual
circumstances beyond the Proposer’s control.

In no event shall the Technical and Cost Proposal Due Dates be extended or shall
SCDOT incur any liability for any disapproval of a change in Proposer’s organization
(including specifically any change with respect to Key Individuals).

The Key Individual positions with respect to which approval must be obtained,
including the responsibilities, requirements and restrictions (including those relating to
individuals filling of multiple Key Individual roles) of those individuals, are the Key
Individual positions listed in the RFQ.

3.12 Organizational Conflicts of Interest; Prohibited Communications; Restricted
Persons

The Proposer, and all members of Proposer’s team (including all Key Individuals) are
bound by the organizational conflict of interest, prohibited communications, restricted
persons/entities, and related provisions under the RFQ. For any conflicts of interest
identified since the submittal of the Proposer’s SOQ, Proposers shall submit the
required Disclosure of Potential Conflict of Interest Certification (found at
https://www.scdot.org/business/design-build.aspx). For avoidance of doubt, any change
in Proposer’s organization requires submission of such certification and a determination
by SCDOT

4. PROPOSAL DEVELOPMENT AND SUBMITTAL

Proposals must be submitted separately in two parts, a Technical Proposal and a Cost
Proposal. Required forms, confidentiality list, conceptual plans, and approved Formal ATCs
used in preparing the Proposer’s Cost Proposal shall also be incorporated in the Technical
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Proposal as Appendices. If a Proposer does not, at a minimum, submit a Technical Proposal
Narrative and Technical Proposal Conceptual Plans, the submittal will be considered non-
responsive and will not be retained witheut further reviewed/evaluatedien- Any concepts that
conflict with the RFP discovered during the evaluations or after award of the Project, and
which are not approved as an ATC, shall not control over the RFP and shall be resolved at no
expense to SCDOT (i.e. time or cost). The determination of whether a concept conflicts with
the RFP and the resolution of that conflict shall be at the sole discretion of the SCDOT.

4.1 Technical Proposal

The Technical Proposal Narrative shall contain no more than 10 pages, excluding the
required appendices. Charts, tables, and schedules used to explain or expand on the
Technical Proposal are to be included within the page limit and shall not be inserted
into the appendices. No additional information shall be accepted, including, but not
limited to, links to external websites, video clips, or simulations/visualizations
embedded within the Narrative.

The Technical Proposal Narrative shall be in English on single sided 8.5”x11” letter
sized paper, with minimum twelve-point Times New Roman font and double line
spacing for text. Text contained on charts, exhibits, or other illustrative information
shall be no smaller than 10-point Time New Roman. Any Conceptual Plans shall be
provided in black and white on single sided 11”x17” paper unless otherwise noted
herein.

The Technical Proposal Appendices shall only include:
Appendix A — Conceptual Plans

A.1 — Roadway Plans

A.2 — Maintenance of Traffic Plans and/or Documents
A.3 — Bridge Plans

A.4 — CPM Schedule

Appendix B — Required Forms, and Confidential and Proprietary Information Page List

Appendix C — Approved Formal ATCs being incorporated into the Proposer’s Cost
Proposal

In the Technical Proposal Narrative, Proposers shall include a discussion on its Project
Delivery and Approach or the proposal will be considered non-responsive. The
Proposer may choose to include a discussion on Innovation and Added Value; however,
the decision to not discuss Innovation and Added Value will not result in a non-
responsive proposal. The Technical Proposal Narrative shall be developed in the
following sequence:

1. Describe the Project Delivery & Approach by discussing/providing the following. (
20) points
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a. Identify the proposed schedule for implementing the Project. Include the
sequence of construction and material and equipment staging plan. Describe
methods that will allow a reduction in the overall construction schedule for the
project. As part of the Technical Proposal Appendices, provide Critical Path
Method (CPM) Schedule, graphically, that shows the expected plan. Include
the following items at a minimum:

o Design phases/breakdown

Start and finish milestones for all segments, sections, or phases

Details of traffic control plans

Traffic shifts

Utility windows

Right of way acquisitions/right of entry

Special contract requirements

Known or expected risks

Other activities or relationships that are critical to the Proposer’s Project

design or construction

O O O O O O O O

b. Describe Team’s approach for maintaining traffic on US 176 and 1-20 while
avoiding and minimizing impacts to the traveling public.

c. Describe the proposed design submittal process and include i CPM in

Appendices a—ehartshewing all anticipated deliverables in sequence that will

allow SCDOT to conduct efficient and complete reviews. Include discussion of

how the design review process is related to any proposed project phasing. Dates

d. Describe how the design of this Project ties to the Phase 3 of Carolina
Crossroads Modified Selected Alternative (MSA). Discuss any changes needed
in the MSA to construct Proposer’s design.

e. Describe the proposed approach to quality control and understanding of the
Quality Assurance Program. Discuss the roles of the Proposer and SCDOT for
all aspects of design and construction of the project. Discuss compliance with
required standards, testing laboratories, mix designs and material certifications
processes. Discuss staffing levels required to meet the sampling, testing, and
inspection requirements of the Quality Assurance Program.

Profeet:

f. Discuss the strategies the Proposer’s team will implement to mitigate or
eliminate what the Proposer’s team deems to be the top three risks on the
Project. Describe the role that the Proposer expects SCDOT or other agencies to
have in addressing these Project risks.

2. Describe the Proposer’s Innovation and Added Value to the Project that clearly
provides additional benefit to SCDOT or the public. The Proposer has an
opportunity to earn up to 100 Quality Credit points. An innovative feature of a
Proposal means proposing practices that are not standard or customary to the
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industry, nonetheless safely, efficiently, and effectively accomplish the same goal.
Innovation may include the Proposer’s means and methods, roadway alignments,
approach to Project, etc. If the Proposer wishes SCDOT to consider items,
including Formal ATCs previously authorized for inclusion in the Proposal, to be
innovative or to provide additional quality, these items must be described in this
section to be eligible for any of these points. However, SCDOT reserves the right
to assign points for all items deemed innovative and favorable to SCDOT or the
public that have not been identified in this section. In addition, the Proposer should
consider, but not be limited to, the following items, which SCDOT considers high
risk to the Project.

a. Minimizing and avoiding impacts to traffic during all construction and
demolition activities including, but not limited to, the following:

e Temporary lane and ramp closures
e Traffic Shifts
¢ Construction stages
b. Avoid or minimize impacts to Waters of the U.S.
c. Avoid or minimize impacts to utilities. Discuss any in-contract utilities that are
avoided or have reduced impacts.

Additional items to be considered are as follows.

a. Early opening of directional movements that provide additional storage length
for I-20 Westbound traffic exiting to 1-26 Westbound.

b. Innovative construction materials and/or concepts that minimize long term
Project maintenance.

c. Overall safety and operation of the interchange proposed if different than the
MSA concept.

In the Technical Proposal Appendices, Proposers shall provide the following items.

3. Provide Conceptual Roadway Plans (30 points). The intent scoring Proposer’s
conceptual roadway plans is for SCDOT to understand that the proposer clearly
demonstrates its understanding of requirements of the RFP and the Team’s
approach to meet those requirements. The quality of the plans will be reviewed and
scored for compliance with RFP requirements, including Formal ATC’s authorized
for inclusion in the proposal, if any, rather than plan development/preparation
conformance. The following shall be provided.

a. Typical sections for all roadways shall include as a minimum (117x17” plan
sheets):

e Design speed
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Functional classification

Lane configuration and widths
Shoulder and median widths
Cross slopes

Point of grade

Notes and details as necessary

b. Plan and profile for the entire project limits including interchange layout
(117x17” plan sheets).

Plan view shall include as a minimum:

Geometric layout with reference data
Superelevation data

Taper lengths

Deceleration/acceleration lengths

Construction limits

Control of Access Limits (mainline and interchange)
Existing and proposed Right of Way

Lane alignment

Clear zone limits

Horizontal clearance at obstructions (any critical locations)
Roadside barriers (location and type)

Bridge and box culverts

Limits of retaining walls

Noise Barrier Walls

Indicate any design exceptions approved in the RFP

Profile view shall indicate:

e QGrades & elevations

e Vertical curvature (PI station & elevation, length & K value, stopping site
distance design speed met)

¢ Bridge clearance envelopes

c. Cross sections in accordance with the Roadway Design Manual.
d. Special emphasis details (where needed to clearly demonstrate understanding —
tying to the future phases of Carolina Crossroads MSA).

4. Provide Conceptual Maintenance of Traffic Plans (20 points). The plans shall depict
the number of construction stages and a staging narrative within those plans to
include duration of each stage. The plans may be color coded and can be provided
on roll plots at 1” = 200’ on 36” width x 8’ length sheets fort the entire projects
limits including interchanges, as applicable. Plan scale and detail for critical areas
shall be appropriate for demonstrating transitions, directional flow, and all items
below.
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Plan for areas deemed critical by the design team for staging concerns. These
areas may require cross sections for more detail.

Plan for access to the median work zone (ingress and egress).

Plan for maintaining ramp traffic.

Plan for maintaining positive temporary drainage during stages.

Plan for placing girders over the interstate.

Plan for demolishing existing US 176 over I1-20.

Temporary pavement designs including proposed uses and duration of use.

Plan for notifying the traveling public of upcoming stages.

5. Provide Conceptual Bridge Plans which shall consist of the following (30 points).

Plan and profile of bridge showing horizontal and vertical clearances and
expansion joint locations and types of joint materials.

Superstructure cross sections and substructure elevations showing pertinent
structural elements, dimensions, and types of bearings.

Construction staging plan for bridge work including dimensions of temporary
roadway widths both on the bridges and, where applicable, on the roadway
beneath the bridges.

Retaining wall envelopes at the bridge ends showing top of wall, ground lines,
bottom of wall, and a detail of retaining wall’s aesthetic treatment (required
only if retaining walls are proposed).

6. Required Forms, and Confidential and Proprietary Information include.

o Ao o

Project ID P039719

Stipend Acknowledgement form

Stipend Agreement

EEO Certificate

Non-Collusion Certificate

Notice of Receipt of Addendum

Updated Organization Chart and Notarized Statement of Availability of Key
Individuals

e If SCDOT has approved the replacement of Key Individuals since short-
listing, provide an updated organizational chart from the Proposer’s
Statement of Qualifications incorporating the approved changes by the
SCDOT.

o The Proposer shall include notarized written statement from the direct
employer, cosigned by Proposer’s Project Manager with respect to each Key
Individual indicating that each such Key Individual identified on the original
organizational chart submitted with the SOQ or the updated organizational
chart reflecting SCDOT approvals will be available, barring any unforeseen
circumstances, at the earliest of the times and durations identified in the RFQ
and RFP,until expiration of the Warranty Period, or such earlier date as the
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4.2

Contract is terminated or SCDOT releases, in writing, such Key Individual
from this requirement.

g. Confidential and Proprietary Information Page List (See Section 4.4)

h. Prequalification certificate for Proposer (lead contracting entity) identified in
the organization chart. If the Proposer is a Joint Venture, prequalification
certificates for each individual member and/or partner, as well as for the Joint
Venture.

i. A copy of the joint venture organizational agreement, if not already submitted
with the SOQ. Regardless if previously submitted, if a joint venture,
consortium, limited liability company, or corporation, Proposer shall
demonstrate clearly the joint and several liability to SCDOT of its joint venture,
consortium, or limited liability company members or corporation’s
shareholders, which may be evidenced in organizational documents or by
separate certificate signed by Proposer and Proposer’s members or shareholders.

The Technical Proposal Narrative and Conceptual Plans submitted as a part of the
Technical Proposal will be considered a commitment and shall become part of the
Contract. If awarded the Project, the Proposer commits to deliver this Project as set
forth in their Technical Proposal and further agrees to correct all non-conforming
aspects, omitted items, and deficiencies to—the satisfactionef SCPOT and at no
additional cost to SCDOT. After award, if subsequent revisions to the Technical
Proposal are desired by the Proposer, even if within the parameters of the RFP
requirements, SCDOT approval will be required. SCDOT reserves the right to utilize
the Contract Change Request process to approve any desired revision.

Cost Proposal

The Cost Proposal shall include the completed Cost Proposal Bid Form and Bid Bond
Form provided at the end of this document. The Cost Proposal Bid Form and Bid Bond
shall be sealed in a separate envelope and delivered as part of the Cost Proposal per the
Milestone Schedule.

4.2.1 Bid Bond

Bid Bonds must be issued by an Eligible Bid Bond Surety (as defined below)
registered and authorized to do business in the State of South Carolina. Any
person signing a bid bond as an attorney-in-fact shall include with the bid bond
evidence of authority to bind the surety. An original, or a photocopy or
facsimile of an original, power of attorney is sufficient evidence of such
authority. Electronic, mechanically-applied and printed signatures, seals and
dates on the power of attorney shall be considered original signatures, seals and
dates, without regard to the order in which they were affixed. Proposers shall
ensure that the bid bond/proposal is written by a corporate surety company
licensed for surety authority by the Chief Insurance Commissioner of the South
Carolina Department of Insurance and has a rating of “A” or better assigned by
A.M. Best Company on its most recent Best’s Key Rating Guide (collectively
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such qualifications constituting an “Eligible Bid Bond Surety”); otherwise, the
bond will not be accepted. Proposers shall ensure that the bid bond/proposal
guaranty is fully executed and indicates the name of the Proposer, the name of
the surety, the project for which the bond is issued, the penal amount of the
bond, and that the bond guaranties and names the South Carolina Department of
Transportation as the oblige. = Proposal guarantees must be included in the
Proposer’s response to the RFP on the required form and submitted as part of
the sealed Cost Proposal. Failure to furnish a bid bond in the proper form and
amount with the response to the RFP may be cause for rejection of the Proposal.
Bid bonds shall be payable to SCDOT, shall be for at least five percent (5%) of
the total amount of the Cost Proposal, and shall serve as a guarantee deposit that
the offer will be carried out to Contract execution.

Failure to execute the Contract, or failure to meet and submit insurance and
bond requirements within 20 days of receipt of the Contract, shall result in its
bid security being forfeited, and the Notice of Award and Contract will be
rescinded and awarded to another Proposer.  Withdrawal or attempted
withdrawal of a Proposal after the receipt of the Cost Proposal may also result
in forfeiture of bid security.

A Proposal submitted without the Bid Bond Form may be deemed non-
responsive.

4.3 Proposal Submittal

Proposals must be submitted separately in two parts, a Technical Proposal and a Cost
Proposal. Proposers are required to upload the Technical Proposal, signed forms, and
appendices, online through ProjectWise in fully-searchable PDF format. Two
completed submittals per team will be accepted, one original and one redacted (if the
Proposer elects to waive payment of the Stipend), and shall be uploaded by either the
lead contracting entity or lead design firm. The original proposal documents that are
uploaded to ProjectWise shall be named in accordance with the Design-Build File
Naming Conventions. If the Proposer elects to waive payment of the Stipend, redacted
Proposal documents shall be uploaded to ProjectWise using the format outlined in the
Design-Build File Naming Conventions. The naming conventions requirements can be
found at https://www.scdot.org/business/design-build.aspx. Proposers are advised of
the time required to set up new account. All requests for new accounts must be received
72 hours prior to the Proposal deadline indicated in the Milestone Schedule. More
information is available at https://www.scdot.org/business/design-build-
projectwise.aspx.

Proposers are to physically deliver one sealed, printed copy of the Cost Proposal.

Deliver to:
Nick Pizzuti
Office of Professional Services Contracting
South Carolina Department of Transportation
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955 Park Street, Room 128
Columbia, South Carolina 29202-0191

Proposers are responsible for affecting delivery by the date in the Milestone Schedule.
Late submissions will be rejected without opening. SCDOT accepts no responsibility
for misdirected or lost Proposals.

4.4 Confidentiality of Proposals

Proposers shall specifically mark as “Confidential” any elements of their respective #s
Technical Proposal and Cost Proposal, as well as any pre-proposal exchanges of
information, that they consider to contain confidential or proprietary information, and
the release of which would constitute an unreasonable invasion of privacy. All
markings must be conspicuous; use color, bold, underlining, or some other method in
order to conspicuously distinguish the mark from the other text. Do not mark the entire
Proposal as confidential or proprietary. In the Technical Proposal appendix,
Proposer shall include a list of page numbers that contain confidential and/or
proprietary information. Failure to include this list in the Technical Proposal
appendix waives the confidentiality protection and subjects the information to
disclosure in accordance with the law. In determining whether to release documents,
the SCDOT will rely on the Proposer’s marking of each page or portions of pages of
documents, as required by these instructions, as being either “Confidential” or “Trade
Secret”. Proposer shall be prepared upon request to provide justification of why such
materials shall not be disclosed under the South Carolina Freedom of Information Act,
Section 30-4-10, et seq., South Carolina Code of Laws (1976) as amended. Proposals
will be kept confidential and will not be disclosed, except as may be required by law.
Blanket designations of confidentiality (i.e. that do not identify the specific information
believed to be confidential) may be disregarded.

The Proposer must submit one complete copy of its Proposal from which it concealed
such “Confidential” information, i.e. the redacted copy. Even in the absence of
“Confidential” information, the Proposer must submit a redacted copy of its Proposal.
The redacted copy should (i) reflect the same pagination as the original, (i1) show the
empty space from which information was redacted, and (iii) be submitted
electronically. Except for the information concealed, the redacted copy must be
identical to its original Proposal, and the SCDOT POC must be able to view, search,
copy and print the redacted copy without a password.

4.5 Non-collusion and Equal Employment Opportunity Certification

Proposers shall certify that they have not participated in any collusion or otherwise
taken any action in restraint of free competitive bidding in connection with the
submission of this Proposal on this Project. A Proposal submitted without the non-
collusion certification may be deemed non-responsive. The non-collusion certification
form provided as part of this document shall be submitted as part of the Technical
Proposal and will not count against the specified page limit. Each joint venture team
member shall submit a separate non-collusion certification.
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Proposers shall complete the Equal Employment Opportunity (EEO) Performance
Certification form provided as part of this document. A Proposal submitted without the
EEO certification may be deemed non-responsive. The EEO certification form shall be
submitted as part of the Technical Proposal and will not count against the specified
page limit. Each joint venture team member shall submit a separate EEO certification.

5. EVALUATION OF PROPOSALS

5.1

5.2

5.3

Evaluation Committee

An Evaluation Committee (“Committee”) will be appointed by SCDOT to review the
Proposals. The voting committee members will be comprised of SCDOT employees.
The committee may consult with SCDOT employees, Project stakeholders, and/or
outside consultants having expertise in the various disciplines required by the Project,
including FHWA.

Proposal Review

The Committee will review the Technical Proposals and determine responsiveness
based on the Proposal Development criteria in Section 4. Cost Proposals will be
accepted from those Proposers deemed to have responsive Technical Proposals.
Proposers that submit a non-responsive Technical Proposal will be sent a letter with an
explanation as to the reasons for determining non-responsiveness. All original copies of
the non-responsive Technical Proposal(s) will be retained by SCDOT. Reasons for
determining a Technical and/or Cost Proposal to be non-responsive may result from,
but are not limited to, the following: failure to provide all information requested in the
Proposal (including specifically correct completion of the Cost Proposal Bid Form),
failure to conform to the material requirements of the RFP, conflict of interests,
conditional Proposals. Technical and/or Cost Proposals which impose conditions that
modify material requirements of the RFP may be rejected as non-responsive. Proposers
will not be given an opportunity to correct any material finding of non-responsiveness.
SCDOT reserves the right, in its sole discretion, to disregard, seek clarification on, or
waive any minor informality, irregularity, nonconformity, discrepancy, omission, or
apparent clerical mistake that, in each case, is unrelated to the substantive content of the
Proposal.

Technical Proposal Evaluation

Technical Score

All Technical Proposals will be evaluated and scored on a scale of 0 to 100 points prior
to opening the Cost Proposals. A Technical Proposal Narrative outlining the Proposer’s
Project Approach and Delivery which meets the minimum expectations of SCDOT as
described in the RFP will be scored at 20 points. Conceptual Plans providing a quality
design through sound engineering principles and practices will be scored at 80 points.
Sound engineering principles and practices are those design concepts consistent with
the RFP criteria and industry standards that are reliable, safe, and work efficiently as
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determined by SCDOT. Points will be deducted from the Project Approach and
Delivery Technical Narrative and Conceptual Plans for aspects that do not conform to
the RFP requirements, have omitted items, and contain deficiencies. At SCDOT’s
discretion, points will also be deducted for aspects of a Proposal that lack sound
engineering judgement, as determined by SCDOT, in accomplishing the scope of work,
incorporate minimal design values in areas where higher values are more
commensurate with the design context, or provide unsuitable quality. A Proposer will
be deemed non-responsive if the evaluation of their Technical Proposal results in a
score less than 70. The following criteria will be used in determining the Technical
Score.

Project Delivery and Approach 20 points
Conceptual Roadway Plans 30 points

Conceptual MOT Plans 20 points
Conceptual Bridge Plans 30 points
Required Forms Pass/Fail
Total Available 100 points

Each member of the Committee will examine each Proposal in detail to measure its
contents against the evaluation factors and assign a score to each factor. The
Committee will then meet and formulate its collective conclusions. The Committee
must discuss significant variations in evaluator’s scores or assessments of technical
merit and resolve discrepancies or fully explain them. The Committee will assign the
final score for each Technical Proposal by consensus.

The Proposer may be deemed non-responsive if all fully-completed required forms are
not included in the Technical Proposal Appendices. SCDOT may, but is not required,
to seek omitted required forms prior to evaluation. If the Proposer does not provide the
omitted forms in the time allotted by SCDOT, the Proposer shall be deemed non-
responsive.

Quality Credit Score

The Technical Proposal Narrative outlining the Proposer’s Innovation and Added Value
that, in the opinion of the SCDOT, provide additional benefits and added value to the
Project beyond that specified in the RFP requirements will be awarded Quality Credits
up to 100 points.

5.4 Presentations

Proposers who have submitted responsive Technical Proposals will be invited by the
Committee to make a presentation on the date identified in the Milestone Schedule.
The Committee may prepare Clarification and/or Communication questions and these
questions may be sent to the Proposers by the SCDOT POC prior to the presentation.
The purpose is to highlight the key elements of its Proposal and to provide an
opportunity to orally answer questions through an open dialogue. Proposers will be
permitted to ask questions during the presentation. The presentation will be scheduled
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for 1 hour 20 minutes. SCDOT will terminate the presentation promptly at the end of
the allotted time. The format for the Proposer’s presentations is:

Introduction of Key Individuals (Proposer)

Highlight of Key Elements (maximum of 20 minutes) (Proposer)

Clarification and Communication Q&A, Open Dialogue (SCDOT and Proposer)
Wrap-up (Proposer)

The Proposer’s attendees may consist of the Proposer’s POC, Key Individuals, and
other personnel shown on the Proposer’s organization chart. However, the number of
attendees shall not exceed 12 individuals.

The presentation will not constitute Discussions or negotiations. The Technical
Proposal submitted electronically to the SCDOT will be made available to the Proposer
via a computer with large monitors suitable for display to the Committee and the
Proposer’s attendees. The Proposers will be able to navigate through their Proposal and
plans via the SCDOT provided computer access.

The Proposers shall not bring additional information, including additional copies of the
proposal, additional plan sheets, design calculations or handouts to the presentation and
shall limit their presentation to the material provided as a part of their Technical
Proposal, and any questions posed by SCDOT.

5.5 Clarifications

SCDOT, at its sole discretion, shall have the right to seek clarifications from any
Proposer to fully understand information contained in its responses to the RFP.
Clarifications mean a written exchange of information which takes place after the
receipt of Proposals when award without Discussions is contemplated. For this Project,
proposals are intended to be evaluated and award made without Discussion unless
Discussions are determined to be necessary by the SCDOT POC. Therefore,
Proposer’s initial offer should contain the Proposer’s best terms from a cost and
technical standpoint. At its discretion, SCDOT may elect to hold Discussions, despite
conducting clarifications, when circumstances dictate. Clarifications do not have to be
sought with any specific number of Proposers and do not have to address specific
issues. The purpose of clarifications is to address minor or clerical revisions in a
Proposal. Examples include, but are not limited to, transposing numbers, incomplete
sentences, and contradictions. The SCDOT POC may submit written questions to any
Proposer to clarify a specific section of the Proposal and the Proposer shall respond in
writing. SCDOT will acknowledge in writing receipt of the response. Responses will
be used by the Evaluation Committee in scoring the Proposal. Clarifications will be
incorporated into the Contract and will not alter the Contract requirements. The
SCDOT POC shall have exclusive discretion regarding whether clarification is needed.
Clarification can be used by the SCDOT POC at any point in the procurement process.
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Responses to any request for clarification that would serve to expand or modify the
original Proposal, or to impermissibly add, detail, or additional content, will be
disregarded.

5.6 Communications

SCDOT, at its sole discretion, shall have the right to seek communications from any
Proposer to fully understand information contained in their responses to the RFP.
Communications do not have to be held with any specific number of Proposers and do
not have to address specific issues. Communications are written exchanges, between
SCDOT and Proposers, after receipt of Proposals. The purpose of Communications is
to

e enhance the Evaluation Committee’s understanding of Proposals; allow reasonable
interpretation of the Proposal; or facilitate the evaluation process;

e address ambiguities in the Proposal or other concerns (e.g., perceived deficiencies,
weaknesses, errors, omissions, or mistakes); and

Communications shall not be used to cure Proposal deficiencies or material omissions,
materially alter the technical or cost elements of the Proposal, and/or otherwise revise
the Proposal. The SCDOT POC may submit written questions to any Proposer to seek
Communication exchanges on perceived deficiencies, weaknesses, errors, omissions,
mistakes, or lack of sound engineering judgement in the Proposal. The Communication
process can include a oral exchange. However, the Proposer shall respond in writing to
conclude the Communication process. The written responses shall become part of the
Contract documents.

SCDOT reserves the right to conduct Discussions if clarifications, presentation or
communication exchanges reveal the need to amend the RFP.

5.7 Technical and Cost Proposal Analysis

Upon delivery of the Proposer’s Cost Proposal at the time and date outlined in the
Milestone Schedule, the Statement of Qualifications (SOQ) Score, the Technical Score,
and the Quality Credit Score will be provided confidentially in a sealed envelope to
each Proposer. After distribution of the scores, SCDOT will convene a closed session
meeting; at which time, the Cost Proposals of Proposers with responsive Technical
Proposals will be opened so that the analysis may be conducted.

The Total Cost to Complete and other weighted criteria factors _
ﬁ for each respective Proposer will be entered into the

weighted criteria formula to determine a total weighed criteria score. Each Total Cost
to. Complete will e

compared against the confidential SCDOT Engineer’s Estimate. SCDOT will analyze
the Proposals to determine if an award is justified. Upon completion of the analysis,
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the closed session will be adjourned and a public announcement will be made at the
time and date outlined in the Milestone Schedule.

If upon analysis, there are no apparent concerns with the Proposals, the total weighted
criteria score and the Cost Proposal information along with the SOQ Score, Technical
Score, and Quality Credit Score for each Proposer will be read aloud during the public
announcement. SCDOT intends to award the Contract to the Proposer with the highest
Weighted Criteria Score. However, the Project may be cancelled after opening, but
prior to the issuance of an award, when such action is determined in writing pursuant to
the Design-Build Procurement Manual to be in the best interest of the SCDOT. If the
RFP is cancelled, Cost Proposals may be returned to the Proposers and a new
solicitation may be conducted for the Project.

If upon analysis, there are concerns with the Proposals, the Cost Proposal information,
SOQ Scores, Technical Scores, and Quality Credit Scores will not be read aloud and
the Proposers will be advised whether SCDOT will hold discussions or cancel the
procurement.

5.8 Weighted Criteria Determination

Award of the Contract, if made, will be made to the responsible and qualified Proposer
whose submittals generate the highest Weighted Criteria Score. To determine the
Weighted Criteria Score, the Proposer’s Total Cost to Complete will have a weight of
40 30, the Proposer’s SOQ Score will be brought forward from Phase 1 of the
procurement and have a weight of 15, the Proposer’s Technical Score will have a
weight of 25 38 and the Proposer’s Quality Credit Score will have a weight of 2025 for
a Total Weight of 100.

The Proposer submitting the lowest Total Cost to Complete will be awarded the
maximum number of points, 40 38. The next-lowest Total Cost to Complete will be
awarded points based on the product of: (a) the ratio of the lowest Total Cost to
Complete divided by the next-lowest Total Cost to Complete; and (b) #0 38 points (i.e.,
the points awarded for the lowest Total Cost to Complete), with such product rounded
to the nearest one hundredth of a point. The process will continue for each of the
remaining Proposer’s Total Cost to Complete, with points being awarded based on the
product of: (a) the ratio of the lowest Total Cost to Complete divided by the respective
Proposer’s Total Cost to Complete; and (b) 40'38 points (i.e., the points awarded for the
lowest Total Cost to Complete), with such product rounded to the nearest one
hundredth of a point.

The SOQ Score, Technical Score, and Quality Credit Score for each Proposer is
converted to a percentage and multiplied by the point value assigned to each category,
with such product rounded to the nearest one hundredth of a point.

The following formula will be used to determine the Weighted Criteria Scores.
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Weighted Criteria Score = (AI;": X xA) +(1CE X xc) + (1% X xD)+ (% X xE)

low the lowest value from the Proposals being scored

n the Proposal that is being scored

x  weight expressed as point values define above in this section
A Total Cost to Complete all work to be performed under the Contract
C  SOQ Score from RFQ phase
D  Technical Score
E  Quality Credit Score
Example for Determining the Weighted Criteria
Score
. Weighted . Weighted | Quality Weighted Total
Total Cost | Weighted | SOQ | g™ | Technical | 1 i | Credit | Quality Credit | Weighted
Proposal | to Complete | Cost Score | Score Score Rl
(A) (x=40) ©) Score (D) Score Score Score Criteria
(x=15) (x=25) (E) (x=20) Score
A $30,000,000 40.00 60.1 9.02 90.2 22.55 56 11.20 82.77
B $35,000,000 34.29 65.3 9.80 65 17.25 16 3.20 N/A
C $38,000,000 31.58 70.2 10.53 92.2 23.05 64 12.80 77.96
D $31,000,000 38.71 64.3 9.65 93 23.25 72 14.40 86.00

Note: In this example, Proposal B was determined to be non-responsive and Proposal D
was determined to be the highest Weighted Criteria Score.

In the event that two or more Proposers are determined to have the same Total
Weighted Criteria Score, the award, if made, will be made to the Proposer with the
highest weighted score for the criterion with the highest weight.

5.9 Discussions

If necessary, after the Technical and Cost Proposal analyses, SCDOT may hold
confidential Discussions with each responsive Proposer relating to aspects of its
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respective Proposal. “Discussions” are written or oral exchanges with the intent of
allowing the Proposers to revise their Proposals. However, after Discussions are
concluded, SCDOT reserves the right to proceed with award without revisions to the
Proposals.

Discussions are tailored to each Proposer’s Proposal. The Discussion process is
intended to assure that Proposers fully understand the requirements of the RFP and that
the evaluation team fully understands each qualified Proposer’s Technical Proposal and
the Proposer’s ability to perform as needed. Discussions involve only a limited
exchange of information. Discussions are not negotiations. The SCDOT POC may
discuss with each Proposer deficiencies, significant weaknesses, and other aspects of a
Proposal that could be altered or explained in its Proposal. However, the SCDOT POC
is not required to discuss every area where the Proposal could be improved. The scope
and extent of Discussions are a matter of the SCDOT POC*s judgment. If SCDOT
determines that Discussions are necessary, SCDOT will forward a written invitation to
the responsive Proposers.

SCDOT reserves the right to hold multiple Discussions at any length of time with all of
Proposers. All Discussions shall be controlled by the SCDOT POC. Proposers shall not
communicate with any other SCDOT employees regarding these Discussions except at
the appropriate Discussion meetings.

At the conclusion of Discussions, SCDOT may either, 1) issue a Request for Best and
Final Offers or 2) cancel the procurement.

5.10 Best and Final Offer

At the conclusion of Discussions, if SCDOT determines that Proposal revisions are
warranted, SCDOT may issue a Request for Best and Final Offer (BAFO). Regardless
of the length or number of discussions, there will be only one request for a BAFO. If
necessary, SCDOT may also issue an addendum to revise the RFP to allow revisions to
clarify and document understandings reached during discussions. The Request for
BAFO will include instructions for preparing and submitting the BAFO and will
include a new Milestone Schedule. Proposers submitting a BAFO will not be requested
to re-submit any documents which are unchanged from their initial Proposals.
Proposers should provide necessary changes to individual paragraphs, as briefly as
possible, together with a table of contents, which clarifies where within the initial
Proposal the additional information or changed documents would be placed. Proposal
revisions shall include a BAFO Acknowledgement Form that acknowledges receiving
all RFP amendments, if applicable. If only Cost Proposal revisions are requested,
Proposers will revise and resubmit the Cost Proposal, and SCDOT will analyze the
Cost Proposals as outlined in Section 5.6. If Technical Proposal revisions are
warranted, Proposers will revise and resubmit, and the procurement process will return
to Section 5. A new bid bond shall be submitted only if the final Proposal revisions to
the Proposer’s Cost Proposal are greater than its initial Cost Proposal.
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5.11 Protest

5.11.1

5.11.2

Project ID P039719

Grounds for Protest

Protest of Contents of Solicitation (Invitation For Bids or RFPs or other
solicitation documents, whichever is applicable, or any amendment to it, if the
amendment is at issue): Any Proposer who is aggrieved in connection with a
solicitation document shall file a written protest to SCDOT’s Chief Procurement
Officer (CPO), PO Box 191, Columbia, SC 29202, within five business days of
the date of posting of the solicitation, RFQ, RFP, or other solicitation document
or any addendums to it on the SCDOT design-build website.

Protest of Short-listing: Any Protestant who is aggrieved in connection with the
selection of short-listed Proposers shall file a written protest with the CPO
within five business days of the date the short-list is posted on SCDOT design-
build website. Any matter that could have been raised pursuant to the Protest of
Contents of Solicitation, section above, may not be raised as a protest of the
selection of the short-list. The number of Proposers short-listed is not grounds
for a protest.

Protest of Award: Any Protestant who is aggrieved in connection with the
award of the Contract shall file a written protest with the CPO within five
business days of the date the Request to Award memorandum is posted on
SCDOT design-build website. Any matter that could have been raised pursuant
to the protest of contents of solicitation or short-listing, section above, may not
be raised as a protest of award.

Exclusive remedy: The rights and remedies granted in this section to Proposers,
either actual or prospective, are to the exclusion of all other rights and remedies
of Proposers against the SCDOT.

Failure to file a timely protest: If protestant fails to request a protest within the
five business days, the short-list and award shall be final.

SCDOT Procedures for Protest

Protest: A protest must be in writing, filed with the CPO, and set forth the
grounds of the protest and the relief requested with enough specificity to give
notice of the issues to be decided. The protest must be received by the CPO
within the time provided.

Burden of Proof: The protestant bears the burden of proving the validity of the
protest or claim against the SCDOT.

Duty and Authority to Attempt to Settle Protests: Before commencement of an
administrative review, the CPO, or a designee of the CPO, may attempt to settle
by mutual agreement a protest of an aggrieved Protestant, actual or prospective,
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concerning the solicitation, short-listing, or award of the Contract. Any
settlement reached by mutual agreement shall be approved by the CPO.

Administrative Review and Decision: If, after reasonable attempt, a protest
cannot be settled by mutual agreement, the CPO, or a designee, shall promptly
conduct an administrative review. The CPO shall commence the administrative
review no later than five business days after a reasonable settlement attempt and
shall issue a decision in writing within five business days of completion of the
review. The decision must state the reasons for the action taken. The decision
shall include findings of fact and conclusions of law, separately stated. A copy
of the decision along with a statement of appeal rights set forth below must be
mailed or otherwise furnished immediately to the protestant.

Finality of Decision and Appeal: The SCDOT’s decision pursuant to the above
paragraph is final and conclusive. A person adversely affected by the final
decision can appeal to circuit court and hereby waives a trial by jury regarding
any protest arising out of this procurement and any such trial will be a non-jury
trial before the South Carolina Circuit Court in Richland County.

Stay of Award: The Contract award is stayed until issuance of a final decision
by the SCDOT. Once a final decision is issued, the filing of a petition to appeal
that decision does not stay enforcement of SCDOT’s decision to award the
Contract.

All Freedom of Information (FOIA) requests will be sent to the FOIA Officer in
the SCDOT Office of Chief Counsel.

6. SELECTION OF CONTRACTOR

The Chair of the Committee will present a report regarding the review of the Proposals along
with the Technical and Cost Proposal Analysis results to SCDOT Director of Construction’s
Office and recommend selection of the Proposer with the highest Weighted Criteria Score.
Prior to Contract execution, the Director of Construction’s Office may conduct limited
negotiations on any issues regarding scope, schedule, financing, inclusion of ATCs, inclusion
of any concepts submitted by another Proposer (provided a stipend is accepted by the
unsuccessful Proposer), or any information provided by the selected Proposer. If, however,
no limited negotiations are initiated, then in submitting its Proposal, the recommended
Proposer agrees to execute and deliver the Contract in the form as existed, as in the Final
RFP (or last addendum, if applicable). The Director of Construction’s Office will prepare a
Secretary of Transportation Record of Approval Form requesting authorization to award and
execute a Contract. Upon approval by the SCDOT Secretary of Transportation, SCDOT will
offer a Contract to the selected Proposer. However, if the selected Proposer refuses to
execute and deliver the Contract (absent limited negotiations-driven revisions) or if the
revised Contract terms are not accepted by the selected Proposer or if the selected Proposer is
unable to fulfill the Contract requirements, then Proposer agrees that this constitutes a
withdrawal and SCDOT may offer a contract to the Proposer with the next highest Weighted
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Criteria Score and SCDOT may elect to call upon Proposer’s bid bond/proposal guaranty
pursuant to the terms thereof.

7. GENERAL INFORMATION
7.1 Reserved Rights

SCDOT reserves the right to terminate the evaluation of one or more of the Proposals if
it is determined to be in the best interest of the state to do so.

SCDOT reserves the right, at its sole discretion, to either cancel this solicitation or to
re-advertise in another public solicitation when it is in the best interest of the state to do
s0.

SCDOT reserves the right to reject any and all Proposals, or parts thereof, and/or to
discontinue Contract execution with any party at any time prior to final Contract
execution.

Except as to stipends under, and subject to the terms and conditions of executed stipend
agreement, SCDOT assumes no liability and will not reimburse costs incurred by firms,
whether selected or not, in developing Proposals or in Contract execution.

SCDOT reserves the right to request or obtain additional information about any and all
Proposals. SCDOT may also issue addendums to the RFP, which will be posted on the
Design-Build website and emailed to all Proposers’ Points of Contact.

SCDOT reserves the right to modify all dates indicated or projected in this RFP.

SCDOT reserves the right to appoint subcommittees, composed as it sees fit, and to
engage outside experts and consultants, in each case to assist the Committee in
evaluation of Proposals

SCDOT reserves the right to make independent calculations with respect to numbers
and calculations submitted in a Proposal for purposes of evaluation.

SCDOT reserves the right to require confirmation of information furnished by a
Proposer, and to require additional information from a Proposer.

SCDOT reserves the right to seek or obtain information from any source that, in
SCDOT’s view, has the potential to improve SCDOT’s understanding and evaluation of
Proposals.

SCDOT reserves the right to disqualify any Proposer from the solicitation for violating
any rules or requirements hereof, specified in this RFP or under applicable law.

SCDOT reserves the right to add to the short-list any Proposer that submitted an SOQ,
in order to replace a short-listed Proposer that withdraws or is disqualified from further
participation in this solicitation.
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SCDOT reserves the right to disclose information submitted or afforded to SCDOT
under this RFP or pursuant to applicable law.

SCDOT reserves the right to exercise any other right reserved or afforded to SCDOT
under this RFP and applicable law.

SCDOT reserves the right to exercise its discretion in relation to the matters that are the
subject of this RFP as it considers necessary or expedient in light of all circumstances
prevailing at the time that SCDOT considers to be relevant.

SCDOT reserves the right to revise or amend the RFP (or any processes hereunder),
specifications and/or drawings, including changes to the date the Proposal is due. Such
changes, if any, will be announced by an addendum(s) to this RFP. All information
relating to this RFP, including pertinent changes/addendums and other applicable
information ~ will be posted on  SCDOT’s  Design-Build  website
https://www.scdot.org/business/design-build.aspx. If changes are made to the RFP
within 10 days of the due date, the dates identified in the Milestone Schedule may be
adjusted accordingly. Proposers are advised to check this site frequently to ensure they
have the latest information.

7.2 Other General Terms:

Receipt of an addendum by the Proposer must be acknowledged in the space provided
on the Addendum Notice to Proposer Transmittal Form posted on the SCDOT Design-
Build website for this Project. Proposers shall submit the signed Notice with its
Technical Proposal response to this RFP. Failure to acknowledge an addendum may
result in rejection of the Proposal. Explanations or instructions given in a form other
than an addendum or ATC response letter shall not be binding.

After award, if an unsuccessful Proposer would like to schedule a debriefing, Proposer
shall submit a request within three business days from the date the award notification is
posted on the SCDOT Design-Build website for this Project. Only written requests
(emails are acceptable) for a debriefing will be scheduled. Failure to request a
debriefing within the three business day period waives the opportunity for a debriefing.

Proposer shall be held responsible for the validity of all information supplied in its
Proposal, including that provided by potential subcontractors. Should SCDOT
subsequently learn that the facts and conditions were not as stated, the Proposal may be
rejected or contract terminated for default if after award, in addition to any other
remedy available under the contract or by law.

Proposer, by submitting a Proposal, represents that it has read and understands the RFP,
its exhibits, attachments and addendums, and that its Proposal is made in compliance
with the criteria of the RFP. Proposers are expected to examine the RFP, its exhibits,
attachments and addendums thoroughly and should request an explanation of any
ambiguities, discrepancies, errors, omissions, or conflicting statements therein. Failure
to do so will be at the Proposer's risk. Proposer [s asstmes responsibile#y for any patent
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ambiguity in the RFP, its exhibits, attachments and addendums that Proposer does not
bring to SCDOT's attention.

Proposal Acceptance Period - By submitting a Proposal, Proposer agrees to hold the
Proposal offer available for acceptance a minimum of 90 calendar days after the
submission of its Cost Proposal. If a BAFO is requested, Proposer agrees to hold the
BAFO available for acceptance a minimum of 90 calendar days after the submission of
its BAFO Cost Proposal.

Submission of a Proposer’s bid is not considered complete until both the Technical and
Cost Proposals are received by SCDOT.

If a Proposer withdraws any time during the procurement, the stipend shall be forfeited
and, if the Proposer is the selected Proposer, following evaluation, SCDOT may call
upon the bid bond/proposal security pursuant to the terms thereof.

This RFP does not commit SCDOT to enter into the Contract, or proceed with the
solicitation. =~ SCDOT and the State of South Carolina assume no obligations,
responsibilities or liabilities, fiscal or otherwise, to reimburse all or part of the costs
incurred or alleged to have been incurred by parties considering a response to or
responding to this RFP. All such costs shall be borne solely by each responding
Proposers.

In no event will SCDOT be bound by, or liable for, any obligations with respect to the
Project until such time (if at all) as the Contract has been executed by SCDOT and,
then, only to the extent provided in the Contract.

A business day is hereby defined as a day in which SCDOT Headquarters is open for
business.

ET is the current Eastern Time as observed in the Eastern Time Zone for this Project.
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8. MILESTONE SCHEDULE

Milestone Schedule

Date/Time

Provide RFP for Industry Review to Short-list
Proposers

Friday, October 02, 2020

Deadline for Proposers to submit Non-Confidential
Questions on the RFP for Industry Review

Friday, October 16, 2020 by
7:30am ET

Open-Forum Meeting with Proposers for RFP for
Industry Review Non-Confidential
Questions/Clarifications

Friday, October 30, 2020 at
10:00am ET

Issue Final RFP

Thursday, December 03, 2020

Submittal of Preliminary ATC Package and
Confidential Questions

Thursday, December 10, 2020 by
7:30am ET

Confidential Preliminary ATC and Confidential
Questions One-on-One Meetings with Proposers

Thursday, December 17, 2020

Submittal of Non-Confidential Questions

Wednesday, January 06, 2021

SCDOT Responds to Preliminary ATCs

Tuesday, January 05, 2021 by
2:00pm ET

Submittal of Formal ATCs for Initial Review and FhursdayJanuary 2+ Monday,
Submittal of Confidential Questions February 22, 2021 by 7:30am ET
SCDOT Responds to Formal ATCs with final
. ) . . FhursdayFEebraary-04 Monday,
determination, asks questions/requests information,
. o March 8, 2021
or provides conditional responses
Submittal of Non-Confidential Questions FhursdayFEebraary-04-Monday,
March 8, 2021 by 2:00pm ET
Confidential Formal ATC One-on-One Meetings FhursdayEebraary1+H; Monday,
March 15, 2021
Resubmittal of Formal ATCs in its final form (no
FhursdayFEebraary18; Monday,

revisions allowed after this submittal, unless
requested by SCDOT

March 22, 2021 by 2:00pm ET

SCDOT’s Final Determination for Formal ATCs

Eridayy,Mareh-05; Monday, April
5,2021

Submittal of Non-Confidential and Confidential
Questions

Eriday;Mareh19;-Monday, May
3,2021 by 7:30am ET

Submittal of Technical Proposals

EridayApri-H6,-Wednesday, June
02,2021 by 2:00pm ET

Technical Proposal Presentations

Faesdayy, May18,-Thursday, July
1,2021

Submittal of Cost Proposals

Monday. Junc 07, ThursdayJaly
29- Tuesday, August 3, 2021 from

9:00am to 10:00am ET

Public Announcement of the Technical and Cost
Proposal Analysis (with team representatives
present)

Tuesday. June 08. FridayJuly
36;Wednesday, August 4, 2021 at
2:00pm ET
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COST PROPOSAL BID FORM

Carolina Crossroads Phase 2 — Broad River Rd. at 1-20
Interchange
Richland County

CONTRACTOR:

ADDRESS:

Provide full Project scope as described in Attachment A.

TOTAL COST TO COMPLETE (A) =

No conditional or qualified Bids will be accepted, nor Bids with reservations, assumptions, or
that are premised upon changes to the terms of the Contract, and all such Bids will be

rejected.

Signature Date
Printed Name
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9. NON-COLLUSION CERTIFICATION

NON-COLLUSION CERTIFICATION

Project ID: P039719

IN ACCORDANCE WITH THE PROVISIONS OF S.C. CODE ANN. §§ 39-3-10 ET.SEQ., 39-5-10 ET.
SEQ., 15 U.S.C. §45; 23 C.F.R. §635.112(F); AND 28 U.S.C. §1746, | HEREBY ACKNOWLEDGE THAT
I AM AN OFFICER OF THE PROPOSER FIRM AND, UNDER PENALTY OF PERJURY UNDER THE
LAWS OF THE UNITED STATES AND SOUTH CAROLINA, DECLARE, BY MY CERTIFICATION BELOW,
THAT THE FOLLOWING IS TRUE AND CORRECT, AND FURTHER, THAT THIS JOINT-VENTURE,
FIRM, PARTNERSHIP, ASSOCIATION OR CORPORATION, OR ANY OTHER LEGAL ENTITY HAS NOT,
EITHER DIRECTLY OR INDIRECTLY, ENTERED INTO ANY AGREEMENT, PARTICIPATED IN ANY
COLLUSION, OR OTHERWISE TAKEN ANY ACTION IN RESTRAINT OF FREE COMPETITIVE BIDDING
IN CONNECTION WITH THE SUBMISSION OF A BID PROPOSAL ON THE ABOVE REFERENCED
PROJECT.

BY CHECKING THIS BOX[:] , | CERTIFY THAT | HAVE READ, UNDERSTAND, ACCEPT, AND
ACKNOWLEDGE ALL OF THE ABOVE STATEMENTS.

Executed on Signed:
(Date) (Officer/Proposer)
(Title)
(Address)
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10. EQUAL EMPLOYMENT OPPORTUNITY CERTIFICATION

(COMPLETE THIS SECTION FOR FEDERAL PROJECTS ONLY)
EQUAL EMPLOYMENT OPPORTUNITY PERFORMANCE

Select the Certification that applies to the PROPOSER:

Certification (1)- or Certification (2) -

Select the appropriate responses in the applicable Certification:

Certification (1): Pursuant to 41 C.F.R. §60-1.7(b)(1), Previous Equal Employment Opportunity Performance
Certification, as the Prospective Prime Contractor, | HEREBY CERTIFY THAT I:

(a) (HAVE / HAVE NOT) developed and filed an Affirmative Action Program pursuant to
41C.F.R. §60-2 and/or 60-4;

(b) (HAVE / HAVE NOT) participated in a previous contract or subcontract subject to the equal
opportunity clause;

(c) (HAVE / HAVE NOT) filed with the Joint Reporting Committee, the Director of Office of
Federal Contract Compliance, or the Equal Employment Opportunity Commission, all reports due

under the applicable filing requirements,
OR

Certification (2): I, HEREBY CERTIFY that as the Prospective Prime Contractor submitting this Proposal,
(CLAIM / DO NOT CLAIM) exemption from the submission of the Standard Form 100 (EEO-
1) due to the fact that it employs a total of less than fifty (50) employees under C.F.R. §60-1.7, or
qualifies for an exempted status under 41 C.F.R. §60-1.5.

I FURTHER CERTIFY that the above Certification will be made part of any Subcontract Agreement, or other
agreement involved with this project.

Executed on ,20 . Signed:

(Officer/PROPOSER)
Title:

Company:

Address:

Note: The above certification is required by the Equal Employment Opportunity Regulations of the Secretary of Labor (41 CFR
60-1.7(b)(1)), and must be submitted by PROPOSERS only in connection with contracts which are subject to the equal
opportunity clause. Contracts that are exempt from the equal opportunity clause are set forth in 41 CFR 60-1.5. (Generally, only
contracts of $10,000 or under are exempt.)

Currently, Standard Form 100 (EEO-1) is the only report required by Executive Orders or their implementing regulations.

Proposers, Primary Members, or proposed Subcontractors (any tier) and Consultants who have participated in a previous contract
subject to the Executive Orders and have not filed the required reports shall note that 41 CFR 60-1.7(b)(1) prevents the award of
contracts and subcontracts unless such contractor submits a report covering the delinquent period or such other period specified
by the Federal Highway Administration or by the Director, Office of Federal Contract Compliance, U.S. Department of
Labor.
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11. STIPEND ACKNOWLEDGEMENT FORM

Stipend Acknowledgement Form

Carolina Crossroads Phase 2 — Broad River Rd. at 1-20
Interchange
Richland County

Proposer:

ADDRESS:

The undersigned Proposer, hereby:

Waives the stipend for this Project.

Accepts the stipend for this Project.

By accepting the stipend for this Project, Proposer agrees:

1) to execute and include the Stipend Agreement in Article XIII of the RFP with its RFP
response;

2) to submit an invoice with FEIN number for the stipend amount to the SCDOT POC after
SCDOT’s posting of the Notice of Award on SCDOT’s Design-Build Website.;

3) to transfer all rights to its Work Product used to develop the Proposal as of the date of this
acknowledgement. “Work Product” ” means all submittals, including ATCs, ideas, innovations,
solutions, methods, processes, design concepts, materials, electronic files, marked up drawings,
cross sections, quantity lists and intellectual property, made by Proposer during the RFP process,
including the Proposal, exchange of information during the pre-Proposal and post-Proposal
period.

SCDOT will pay the stipend to each eligible unsuccessful Proposer, who has signed a Stipend
Agreement, within ninety (90) days after execution of the Contract or the decision to not award a
contract.

Date Proposer
Print Name
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12. STIPEND AGREEMENT

STIPEND AGREEMENT
Project ID: P039719

Carolina Crossroads Phase 2 — Broad River Rd. at I-20 Interchange
Richland County

THIS STIPEND AGREEMENT (the “Agreement”) is made and entered into as of the  day of
, 20_, by and between the SOUTH CAROLINA DEPARTMENT OF TRANSPORTATION (hereinafter
“SCDOT”), and ("Proposer"), with reference to the following facts:

SCDOT issued a Request for Proposal (“RFP”) for design and construction of the above-referenced
Design-Build Project (“Project”), pursuant to procurement authority granted in Section 57-5-1625 of the S.C. Code
of Laws, 1976, as amended. The RFP provided for payment of stipends as provided herein. Capitalized terms used,
but not defined, have the meanings ascribed in the RFP.

NOW, THEREFORE, Proposer hereby agrees as follows:

1. Work Product.

1.1 Proposer shall prepare and submit a responsible and responsive Technical Proposal and Cost
Proposal that conforms in all material respects to the requirements and provisions of the RFP, as determined by
SCDOT, and are timely received by SCDOT in accordance with the RFP Milestone Schedule.

1.2 By signing this Stipend Agreement, Proposer agrees to transfer full and complete ownership to
SCDOT of all Work Product. The Work Product (as defined below) shall become the property of SCDOT without
restriction or limitation on its use, without further compensation or consideration, and can be used in connection
with this Project or any future projects by SCDOT. Neither Proposer nor any of its team members shall copyright
any of the material developed under this Agreement.

1.3 The term “Work Product” shall mean the Proposal and all material, electronic files, marked up
drawings, cross sections, quantity lists, submittals, alternative technical concepts (ATC), ideas, innovations,
solutions, methods, processes, design concepts, Trade Secrets or confidential information, and intellectual property,
made by or produced for Proposer in the development and submission of the Technical and Cost Proposal, including
exchanges of information during the pre-Proposal and post-Proposal period.

2. Compensation and Payment.

2.1 A stipend to Proposer for the Work Product described herein shall be $210,000.00 $460.000.00
and is payable to Proposer that was determined to be responsible and (1) submitted a responsive Technical Proposal
and responsive Cost Proposal to the RFP which is not selected for award of this Project, or (2) was awarded the
Contract but the Contract was terminated by SCDOT for convenience after the Submittal of Proposal Due Date (See
Final RFP Milestone schedule) but prior to the Notice to Proceed #1. Responsibility of Proposers and responsiveness
of the Technical Proposal and Cost Proposal will be determined by SCDOT as a condition of payment.

2.2 SCDOT will pay the stipend to Proposer as follows, subject (as applicable) to the following
conditions:

(a) Proposer has submitted this signed Stipend Agreement, unchanged with its response to the RFP.

(b) After posting of the Notice of Award on SCDOT’s Design-Build Website, Proposer has submitted
to SCDOT an invoice, with FEIN Number, for the Stipend amount.

(c) After execution of the Contract or the decision not to award a contract, SCDOT will pay the
invoice for the stipend amount to the unsuccessful Proposer meeting the criteria of Section 2.1 within 90 calendar
days of receipt of the invoice from Proposer.

(d) If the procurement is suspended or cancelled prior to the Proposal Due Date (see FINAL RFP
Milestone schedule), no stipend will be paid to Proposer.
(e) After the submittal of Proposals, but prior to award, if the procurement is cancelled, all Proposers

that provide a responsive Technical Proposal and Cost Proposal to the final RFP and submitted a signed Stipend
Agreement with their RFP shall receive the stipend

® In the event of a Best and Final Offer, only one stipend will be paid to each Proposer that executed
a Stipend Agreement and met the other criteria and conditions herein.

(2) No stipends will be paid for submitting RFQ responses.

(h) No stipends will be paid to a Proposer who withdraws at any time from this procurement.
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23 Acceptance by the Proposer of payment of the stipend amount from SCDOT shall constitute a
waiver by Proposer of any and all right, equitable or otherwise, to bring any claim in connection with this
procurement, procurement process, award of the Contract, or cancellation of this procurement.

2.4 The Proposer awarded the contract shall be not eligible to receive a stipend.

2.5 If Proposer elects to waive payment of the stipend, SCDOT will not use the ideas or information
contained in that Proposer’s Proposal for this Project. However, the Proposer’s Proposal will be subject to the South
Carolina Freedom of Information Act.

3. Indemnities.

3.1 Subject to the limitations contained in Section 3.2, Proposer shall indemnify, protect and hold harmless
SCDOT and its directors, officers, employees and contractors from, and Proposer shall defend at its own expense, all
claims, costs, expenses, liabilities, demands, or suits at law or equity arising, in whole or in part, from the negligence
or willful misconduct of Proposer or any of its agents, officers, employees, representatives or subcontractors or
breach of any of Proposer’s obligations under this Agreement.

3.2 This indemnity shall not apply with respect to any claims, demands or suits arising from use of the
Work Product by SCDOT.

4. Compliance With Laws.

4.1 Proposer shall comply with all federal, state, and local laws, ordinances, rules, and regulations
applicable to the work performed or paid for under this Agreement and covenants and agrees that it and its
employees shall be bound by the standards of conduct provided in applicable laws, ordinances, rules, and regulations
as they relate to work performed under this Agreement. Proposer agrees to incorporate the provisions of this
paragraph in any subcontract into which it might enter with reference to the work performed pursuant to this
Agreement.

4.2 The Proposer agrees (a) not to discriminate in any manner against an employee or applicant for
employment because of race, color, religion, creed, age, sex, marital status, national origin, ancestry or disability of
a qualified individual with a disability; (b) to include a provision similar to that contained in subsection (a) in any
subcontract; and (c) to post and to cause subcontractors to post in conspicuous places available to employees and
applicants for employment, notices setting forth the substance of this clause.

5. Assignment.

Proposer shall not assign this Agreement without SCDOT’s prior written consent. Any assignment of this
Agreement without such consent shall be null and void.

6. Miscellaneous.

6.1 Proposer and SCDOT agree that Proposer, its team members, and their respective employees are
not agents of SCDOT as a result of this Agreement.
6.2 This Agreement, together with the RFP, as amended from time to time, the provisions of which

are incorporated herein by reference, embodies the entire agreement of the parties. There are no promises, terms,
conditions, or obligations other than those contained herein or in the RFP, and this Agreement shall supersede all
previous communications, representation, or agreements, either oral or written, between the parties hereto.

6.3 It is understood and agreed by the parties hereto that if any part, term, or provision of this
Agreement is by the courts held to be illegal or in conflict with any law of the State of South Carolina, the validity
of the remaining portions or provisions shall not be affected, and the rights and obligations of the parties shall be
construed and enforced as if the Agreement did not contain the particular part, term, or provisions to be invalid.

6.4 This Agreement shall be governed by and construed in accordance with the laws of the State of
South Carolina.

Project ID P039719 SCDOT | Design-Build Project Page 43 of 45
Carolina Crossroads Phase 2 — Broad River Rd. at I-20 Interchange
Richland County, South Carolina



IN WITNESS WHEREOF, the parties have executed this Agreement as of the date first written above.

Witness:

Recommended:

Brad Reynolds
Design-Build Program Manager

Witness:

Project ID P039719

SOUTH CAROLINA DEPARTMENT
OF TRANSPORATION

By:

Chris Gaskins
Design-Build Engineer

Proposer

Name of Proposer

By:

Its:
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13. BID BOND FORM

Note: This Bid Bond form is the only means of bid security that will be accepted by the S. C. Department of Transportation.

South Carolina Department Date Bond Executed
of Transportation

BID BOND

Principal

Surety

Amount of Bond 5% OF Total Cost to Complete as shown on the Cost Proposal Bid form Date of Bid

Project

KNOW ALL MEN BY THESE PRESENTS, That we, the PRINCIPAL, hereinafter “PROPOSER” and SURETY above named are
held and firmly bound unto the South Carolina Department of Transportation, hereinafter called the Department, in the sum of the amount stated
above, for the payment of which sum well and truly to be made, we bind ourselves, our heirs, executors, administrators, and successors, jointly
and severally, firmly by these presents.

The condition of this obligation is such as to operate as a guarantee that the PROPOSER  will fully and promptly execute a contract
and cause to be executed bonds acceptable to the Department, all as set forth in Request for Proposal (RFP) for the Project identified above and
PROPOSER’s Response to RFP, should the same be accepted, and that not longer than twenty (20) days after the receipt by the PROPOSER of
Contract forms from the Department, Proposer will execute the form of Contract included in the RFP on the basis of the terms and conditions set
forth in the RFP and PROPOSER’S Response to RFP together with and accompanied by a Performance and Indemnity bond conforming to
bond forms located on the Design-Build website under “Standard Forms”, in the total amount of said Contract’s Contract Price (as defined
therein),, and a Payment bond conforming to the bond forms located on the Design-Build website under “Standard Forms”, in the amount of
100% of such Contract Price, , and that failure to perform shall be just and adequate cause for the annulment of the awards; and it is fully
understood that in the event of the annulment of the award, the amount of this guarantee shall immediately be at the disposal of the Department,
not as penalty, but as an agreed liquidated damage and as difficult to determine, agreed between the parties are reasonable under the
circumstances existing as of the Proposal Due Date (as defined in the RFP) to compensate the Department for losses its will incur as a result of
Proposer’s failure to enter into the Contract. Should each and all of the foregoing conditions be fulfilled and Performance and Indemnity and
Payment bonds, as set forth in the Proposal, be executed, bonds being satisfactory to the Department, this obligation shall be null and void;
otherwise to remain in full force and effect.

IN WITNESS THEREOF, the above-burden parties have executed this instrument under their several seals on the date indicated
above, the name and corporate seal of each corporate party being hereto affixed and these presents duly signed by its undersigned representative,
pursuant to authority of its governing body.

In Presence of: INDIVIDUAL OR PARTNERSHIPPROPOSER
Witness (2 Required)
1. (Seal)
2. (Seal)
Corporate Principal
Attest
Secretary Business Address
Witness (2 Required)
1. By Affix
Corporate
2. Title Seal

Corporate Surety

Witness (2 Required) Business
Address
1.
By Affix Corporate
2. Seal
Title

Note: All signatures and other information must be furnished.
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WHEREAS, the South Carolina Department of Transportation, as an agency of the State
of South Carolina, wishes to improve the safety and operation of the state highway system
by reconstructing the US 176 (Broad River Road) at I-20 interchange in Richland County
(Carolina Crossroads Phase 2) (hereinafter referred to as “the Project”); and

WHEREAS, the South Carolina Department of Transportation, as a servant of the
people of the State of South Carolina, wishes to see this strategic Project completed; and

WHEREAS, limitations imposed by traditional methods of designing, and
constructing highways would mean that the Project could be completed only after an
unacceptable delay; and

WHEREAS, the South Carolina Department of Transportation, working with the
Federal Highway Administration (FHWA), has devised an innovative plan to allow the
commencement and completion of the Project in a timely and cost-effective manner; and

WHEREAS, pursuant to Section 57-5-1625 SC Code of Law, the South Carolina
Department of Transportation desires to award a highway construction contract using a
Design / Build procedure; and

WHEREAS, after a competitive process, CONTRACTOR has been selected to
participate in this venture by designing and building the Project; and

WHEREAS, the South Carolina Department of Transportation wishes to avail itself
of and rely on CONTRACTOR’s expertise and proven track record in designing and
constructing such projects, on time and within budget; and

WHEREAS, CONTRACTOR wishes to provide that expertise and to participate in
this venture for the good of the people of the State of South Carolina;

NOW THEREFORE, this agreement (Agreement or Contract) is executed and
made, ecffective as of the Effective Date as defined herein, between the SOUTH
CAROLINA DEPARTMENT OF TRANSPORTATION (“SCDOT”) and
(“CONTRACTOR?). In consideration of the covenants
hereinafter set forth, the parties hereto mutually agree as follows:
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II.
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Richland County

CONTRACT DOCUMENTS

The Contract shall be composed of these commercial terms, all exhibits, SCDOT’s Request
for Proposals and all attachments, Request for Qualifications and all attachments,
CONTRACTOR’s Proposal and all attachments, and CONTRACTOR’s Statements of
Qualifications and all attachments. In case of conflict, the order of precedence of the Contract
Documents shall be: (1) these commercial terms; (2) the Exhibits; (3) SCDOT Request for
Proposals (RFP) document and Attachment B; (4) CONTRACTOR’s Proposal and
attachments, clarifications, and communications; and (5) SCDOT Request for Qualifications
(RFQ) and CONTRACTOR’s Statement of Qualifications (SOQ), as modified by post-
shortlisting SCDOT approvals (e.g. modified Key Individuals) with such SCDOT approvals
included. In the event of a conflict between the Project Design Criteria and Special Provisions
identified in the Agreement Exhibits, the order of precedence shall be (1) the Project Design
Criteria and (2) Special Provisions. The Project Information Package is provided for
information only and is not a Contract Document. SCDOT makes no representations or
warranties regarding the accuracy of the information contained therein.

Notwithstanding the foregoing, if a Contract Exhibit contains different provisions on the same
subject matter than another Contract Exhibit, then the provisions that establish the higher
quality, manner or method of performing the subject work or use more stringent standards, as
determined by SCDOT, will prevail. In the event of a conflict among any standards, criteria,
requirements, conditions, procedures, specifications or other provisions applicable to the
Project established by reference to a described manual or publication within any Contract
Exhibit (or among Exhibits), then the standard, criterion, requirement, condition, procedure,
specification or other provision offering higher quality or better performance as determined by
SCDOT will apply.

If CONTRACTOR becomes aware of any such conflict, CONTRACTOR shall promptly
notify SCDOT of the conflict, who shall issue a written determination regarding which of the
conflicting items is to apply promptly after CONTRACTOR’s notification

PROJECT SCOPE
A. Scope of Work

CONTRACTOR shall provide all services, labor, materials, equipment, supplies, tools,
transportation, and required efforts to perform all design, preliminary engineering,
surveying, geotechnical services, scheduling, permitting, right of way services,
procurement, construction, utility coordination, demolition, material disposal and any other
services necessary or appropriate to design and construct the Project as defined in the
Project Scope of Work made a part hereof as EXHIBIT 3, and Project Design Criteria
made a part hereof as EXHIBIT 4-8 and Attachment B; provided, however, that nothing in
Exhibit 3 or Exhibit 4 shall be construed to limit CONTRACTOR’s general obligation to
deliver the Project for the Contract Price within the Contract Time in accordance with,
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subject to the constraints (e.g. Rights of Way constraints) and other conditions within this
Contract, applicable laws, and applicable governmental approvals and permits.

B. Design and Construction Responsibilities

1. CONTRACTOR, consistent with applicable South Carolina licensing laws and other
laws, shall provide all work contemplated in this Agreement by or under the
supervision of the Key Individuals and such other qualified South Carolina licensed
design professionals and/or design consultants who hold all necessary and valid
licenses, registrations, certification, permits, approvals, and qualifications to perform
the design work and quality control, including, but not limited to, surveys, roadway
design, maintenance of traffic, geotechnical exploration and design, hydraulic
analyses, storm water management, erosion control, superstructure design, and
foundation and substructure design including seismic analyses for the preparation of
the required drawings, specifications and other design submittals to permit
CONTRACTOR to complete the work in accordance with the Contract.
CONTRACTOR shall not shift design work from one firm to another without the prior
written approval of SCDOT, given in its reasonable discretion.

2. CONTRACTOR may rely on traffic, geotechnical and survey information provided in
Attachment B — Supplemental Design Criteria. The CONTRACTOR shall incorporate
the information into the final Project Documents. CONTRACTOR shall supplement
the geotechnical and survey information provided as required for its design.

3. CONTRACTOR shall provide through itself or subcontractors the necessary
supervision, labor, inspection, testing, material, equipment, machinery, temporary
utilities and other temporary facilities to permit performance of all of the work
required to deliver the Project including but not limited to demolition, earthwork,
drainage, foundation work, maintenance of traffic, roadway work, structural work,
excavation, erosion and sediment control work, field layout work, construction
management, and inspection, utility coordination and relocation, railroad
coordination, CONTRACTOR quality control (QC) and acceptance testing,
maintenance, and all other work necessary to complete design and construction of the
Project in accordance with the Contract. CONTRACTOR shall perform all design and
construction activities efficiently and with the requisite expertise, skill and
competence to satisfy the requirements of the Contract. CONTRACTOR at all times
shall exercise control over the means, methods, sequences and techniques of
construction. CONTRACTOR’s operations and construction methods shall comply
with all applicable federal, state and local regulations with regard to worker safety,
protection of health and protection of the environment and applicable permit
requirements.

4. CONTRACTOR shall design and construct the Project within the constraints set out
in the approved environmental document. Except only with respect to those
governmental approvals or permits that SCDOT expressly agrees to obtain herein
under and then only with respect to the obligations to obtain such governmental
approvals or permits. =~ CONTRACTOR shall obtain, maintain, pay costs of same,
and abide by the provisions of all applicable governmental approvals, including
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applicable environmental permits, any conditions of individual right of way
agreements, and all environmental commitments set forth in Exhibit 8. The
CONTRACTOR shall sign the Contractor Certification Form and these terms will be
made part of the Contract.

5. Tt shall be the responsibility of CONTRACTOR to comply with all applicable federal,
state, and local laws in connection with the services set forth in this Contract. This
obligation shall include, but not be limited to, procurement of all permits and licenses
not obtained by SCDOT provided, however, that with respect to any permit or licenses
that must be obtained in the name of SCDOT, CONTRACTOR shall perform all
functions within its power to obtain the permit, including mitigation, and SCDOT will
fully cooperate in this effort and perform any functions that must be performed by
SCDOT. CONTRACTOR shall be responsible for payment of all charges, fees, and
taxes, and for providing all notices necessary and incident to the performance of the
Project as of the Effective Date of this Agreement. The Contract Price shall include
all charges, fees and taxes related to the above obligations and if any charges, fees or
taxes are waived by the regulatory or governmental entity, then the amount waived
shall be deducted from the Contract Price.

6. CONTRACTOR shall remain in good standing with the State and promptly notify
SCDOT in writing if it is determined to be disqualified, suspended, debarred, or
otherwise excluded from bidding, proposing, or contracting with any federal or state
department of agency.

C. Design Criteria

It shall be the responsibility of CONTRACTOR to design all aspects of the Project in
accordance with the Contract Documents dentified—t—Astiele!. For the Project,
CONTRACTOR shall provide a completed set of construction plans signed and sealed by
a licensed professional engineer in South Carolina. CONTRACTOR shall be fully
responsible for the accuracy of the design and compliance with specifications, standards
and Project Criteria.

D. Design Review

1. Prior to the Preconstruction Meeting, CONTRACTOR shall provide a Design Review
Submittal Schedule to SCDOT. The Design Review Submittal Schedule shall include
a Gantt chart of the submittal packages and will serve as the basis for reviewing the
design and construction plans. The Design Review Submittal Schedule shall be
updated and included with each submittal package. CONTRACTOR,
CONTRACTOR’S design consultant, subcontractors, suppliers and SCDOT shall
discuss the schedule and procedures for submitting design plans at the Preconstruction
Meeting. CONTRACTOR, CONTRACTOR’s design consultant, subcontractors and
suppliers shall not provide any design deliverables until the Design Review Submittal
Schedule is approved by SCDOT.

2. A Design Quality Management Plan shall be submitted for review and approval
concurrent with the Design Review Submittal Schedule and prior to any Design
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Submittals. The plan shall clearly detail the processes and steps utilized by the
designer and CONTRACTOR to consistently produce quality designs and plans. The
Design Quality Management Plan shall be the first submittal listed in the Design
Review Submittal Schedule. CONTRACTOR shall not provide any design
deliverables until the Design Quality Management Plan is approved by SCDOT.

3. All submittal packages shall be uploaded electronically utilizing ProjectWise
Deliverables Management and an email shall be sent to SCDOT that verifies the
contents of the upload. A complete submittal package shall be limited to one phase
(ex. Preliminary/ROW/Final/Release For Construction (RFC)) of one roadway
segment or structure and include all design deliverables specified in Exhibit 4z.

4. Prior to beginning any construction activities, permanent or temporary, the Traffic
Management Plan and Conceptual Work Zone Traffic Control plans for the entire
Project shall be submitted by the CONTRACTOR and approved by SCDOT.

5. If approved by SCDOT, one Maintenance of Traffic submittal package, including but
not limited to, an NPDES permit application and related plans, may be allowed to
provide the opportunity to begin construction of non-permanent work items, such as
clearing and grubbing, shoulder strengthening, minor demolition not adversely
impacting traffic or operations.

6. CONTRACTOR shall provide submittal packages as defined in Exhibit 4z. Prior to
commencement of permanent construction activities on any defined segment or
structure, SCDOT will have the right, but not the obligation, to review and comment
upon all submittal packages pertaining to said segment or structure. SCDOT reserves
the right to provide comments on the design or plans at any time when an issue is
identified that is not compliant with the Project Design Criteria, the RFP or is an error
or omission.

7. All documents of a submittal package must be uploaded utilizing ProjectWise
Deliverables Management by 11:59PM for the review period to begin the next
business day. No more than one new submittal package shall be uploaded utilizing
ProjectWise Deliverables Management within a five business day period. SCDOT
reserves the right to utilize Bluebeam Studio to facilitate design reviews between
SCDOT and the CONTRACTOR. The initial review period for each submittal
package shall be 15 business days following the date SCDOT receives an accurate and
complete submittal in conformity with the Contract. SCDOT review comments will
be sent to the CONTRACTOR, who shall respond within five business days and prior
to subsequent phase submittals. SCDOT will then status CONTRACTOR’S responses
and will provide additional comments, if any, within five business days. If any open
comments remain after the initial 15 day review and subsequent five day review and
comment periods, there will be no time constraint for the CONTRACTOR to respond.
For all subsequent rounds of CONTRACTOR responses, SCDOT will status
CONTRACTOR’S responses and will provide additional comments, if any, within
five business days. Review comments for Preliminary, ROW, and Final phases of
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each segment or structure shall be closed before the associated RFC plans are
authorized to be submitted and prior to commencement of construction, demolition or
disposal activities.

8. CONTRACTOR shall revise design deliverables and upload utilizing ProjectWise
Deliverables Management infor verification to allow SCDOT to close review
comments. Verification design deliverables are not required for preliminary phase
submittal packages. Verification design deliverables are required to close SCDOT
comments in order to approve ROW and authorize RFC phase submittal packages.
CONTRACTOR shall clearly identify and describe any changes made to a verification
design deliverable that are unrelated to SCDOT review comments. A complete
verification package shall include revised contents for all design deliverables with
open SCDOT review comments and be submitted along with CONTRACTOR
responses. After comments are closed and before RFC submittal packages are
uploaded utilizing ProjectWise Deliverables Management, any changes made to
design deliverables may, at the sole discretion of SCDOT, require a new submittal
package be provided and require adjustment to the CONTRACTOR’s Design Review
Submittal Schedule.

he review and comment process is fully discretionary

; however, no review or comment nor any failure to review or comment
shall operate to absolve CONTRACTOR of its responsibility to design and
build the Project in accordance with the Contract —)

10. SCDOT reserves the right to reject any submittal package that does not conform to the
requirements of the Agreement or that - incomplete. SCDOT will provide a
written notice that includes the basis for SCDOT rejection for any submittal package
that does not conform to the requirements of th-Contract i or is
incomplete. Rejected submittal packages must be completed or revised to comply with
the requirements of the Contract h Revised submittal packages will be
considered a new submittal package and reviewed as described above.
CONTRACTOR may not assert that SCDOT’s rejection of any nonconforming or
incomplete submittal packages entitle it to any relief hereunder.

11. Bentley ProjectWise Explorer and Bentley CONNECT Services will be used as the
Electronic Document Management System (EDMS) for the Project. Unless otherwise
stated in this Agreement, the CONTRACTOR, including the lead designer, and
Independent Quality Firm (IQF) personnel, will interact with the EDMS via the
Bentley CONNECT Services web portal. CONTRACTOR shall obtain and bear the
cost of its own licensing with Bentley. Upon execution of the Contract,
CONTRACTOR shall provide documentation of Bentley licensing to SCDOT. Upon
receipt of licensing documentation, SCDOT, or its designee, will grant
CONTRACTOR access to the SCDOT Carolina Crossroads ProjectWise
environment. CONTRACTOR is responsible for ensuring that any subcontractors and
subconsultants of any tier having access to SCDOT data are required to employ good
cyber threat preventative measures. CONTRACTOR shall use the National
Institute of Standards and Technology’s Risk Management Framework as its
cybersecurity framework or other comparable frameworks and standards for cyber
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security protection. CONTRACTOR shall provide SCDOT, upon request, third party
certifications to verifying implementation of an industry recognized cyber security
framework during the Project. Other comparable cyber security frameworks include:
NIST RMF; NIST CSF; ISO IES 27001/ISO 27002; SOC 2; IASME Governance;
CIS Controls version 7; COBIT 5; FedRAMP; HIPAA; GDPR; FISMA; NERC CIP;
HITRUST CSF.

E. Maintenance of Traffic

The SCDOT work zone mobility requirements found within the Rule on Work Zone Safety
and Mobility: The Policy for South Carolina Department of Transportation and Rule on
Work Zone Safety and Mobility: Implementation, Maintenance, and Safety Guidelines
(Policy) shall apply to this Project. These requirements apply to the CONTRACTOR, all
subcontractors, and designated representatives acting on behalf of the CONTRACTOR
performing duties with responsibilities relative to a work zone, including but not limited to
planning, project development, design, construction, and maintenance.

The CONTRACTOR shall design, develop, implement and maintain a set of coordinated
strategies to manage the work zone impacts of the Project designated as the Transportation
Management Plan. These strategies will include a Temporary Traffic Control plan, a
Transportation Operations component, and a Public Information component. The Policy
and the anticipated work zone impacts of the Project shall determine the level of detail,
content, and scope of the TMP. The primary component, the Temporary Traffic Control
plan shall address traffic control and safety throughout and adjacent to the Project site. A
secondary component, the Transportation Operations plan, will address management of
traffic operations in the Project site and all adjacent areas impacted by the Project. The
final component, the Public Information plan, addresses communications with the public
and entities impacted by the Project. The CONTRACTOR’s Transportation Management
Plan and its components shall comply with the requirements of this Agreement and
subsequent Exhibits, Part 6 of the Manual on Uniform Traffic Control Devices (MUTCD)
latest edition, and SCDOT policies, standard specifications and all addendums to the
standard specifications, the typical traffic control standard drawings for road construction,
and procedures.

F. Ownership of Documents

1. The Project Documents are intended by the parties each to be a “work-made-for-hire”
as used in 17 U.S.C. § 101, et seq., and SCDOT shall be the owner of the Project
Documents and, except as expressly set forth otherwise in this clause F., all associated
Intellectual Property.

2. Upon the Effective Date of this Agreement, CONTRACTOR grants SCDOT an
irrevocable, transferable, perpetual, fully paid-up, worldwide, royalty-free,
nonexclusive license, with right to grant sublicenses, to reproduce the Proprietary
Intellectual Property and Project Documents for the purposes of, but not limited to,
promoting, using, maintaining, upgrading, or adding to the Project. The foregoing
license includes license to reproduce, modify, adapt, and disclose the Proprietary
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Intellectual Property in connection with the Project and any interstate or state highway,
whether tolled, owned, or operated by SCDOT. The foregoing right to transfer is
limited to any governmental entity that succeeds to SCDOT’s ownership of the
Project.

3. Upon completion of the Project, SCDOT step-in, or upon early termination of this
Agreement, CONTRACTOR shall provide all Project Documents to SCDOT in the
format designated by SCDOT.

4. All Proprietary Intellectual Property shall remain exclusively the property of
CONTRACTOR (or its subcontractors, suppliers, or vendors).

5. To the extent permitted by applicable law, SCDOT will not disclose any Proprietary
Intellectual Property other than to authorized transferees and sublicensees that, to the
extent permitted by applicable law, agree to be bound by the foregoing nondisclosure
obligation relating thereto. Notwithstanding any provision of this Agreement to the
contrary, in no event shall SCDOT or any of its directors, officers, employees,
consultants or agents be liable to CONTRACTOR, any of its subcontractors, suppliers,
or other vendors, or any affiliate of any of the foregoing, for any losses caused by,
arising out of, relating to, or resulting from any breach of the duty of confidentiality
set forth in this clause 5 and in clause 2 if such breach is not the result of gross
negligence or intentional misconduct, and CONTRACTOR hereby irrevocably
waives, and shall cause all such subcontractors, suppliers, and other vendors, to waive,
any and all claims against SCDOT or the State of South Carolina to any such losses.

6. With respect to any Proprietary Intellectual Property owned by a person or entity other
than CONTRACTOR, CONTRACTOR shall obtain from such owner, concurrently
with the execution of any contract with such owner or in connection with the first use
or adaptation of the Proprietary Intellectual Property for the Project, both for
CONTRACTOR and SCDOT, a license on the same terms as described in clause 2
above. The foregoing requirement shall not apply, however, to mass-marketed
software products (sometimes referred to as “shrink wrap software’’) owned by such
a person or entity, where such a license cannot be extended to SCDOT using
commercially reasonable efforts. The limitations imposed upon SCDOT described in
clauses 2 and 5 above shall also apply to SCDOT’s licenses in such Proprietary
Intellectual Property.

7. Definitions. For purposes of this Article IL.F., the following terms have the meanings
ascribed:

a. Intellectual Property means all current and future legal and/or equitable rights and
interests in know-how, patents (including applications), copyrights (including
moral rights), trademarks (registered and unregistered), service marks, trade names,
trade secrets, trade secret rights, designs (registered and unregistered), design
rights, utility models, circuit layouts, plant varieties, business and domain names,
inventions, solutions embodied in technology, and other intellectual activity, and
applications of or for any of the foregoing, subsisting in or relating to the Project,
Project design data or Project traffic data. Intellectual Property includes traffic
management algorithms, and software used in connection with the Project
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(including software used for management of traffic on the Project), and associated
source code and source code documentation. Intellectual Property is distinguished
from physical construction and equipment itself and from other Project Documents
(i.e., documents that disclose Intellectual Property).

b. Project Documents means any drawings, specifications, test data, inspection

reports, QC documents, QA documents, daily diaries, other data, and any other
documents (including plans, elevations, sections, details, diagrams, specifications,
samples, drawings, sketches, charts, calculations, depictions, specifications,
layouts, manuals, files, artwork, correspondence, and other submittals made under
this Agreement), including those in electronic form, whether prepared by or on
behalf of CONTRACTOR.

c. Proprietary Intellectual Property means Intellectual Property created, used, applied

or reduced to practice in connection with the Project or with CONTRACTOR’s
scope of the work that derives commercial value from its protection as a trade secret
under applicable law or from its protection under patent law.

G. Construction Criteria

CONTRACTOR shall construct the Project in accordance with all applicable Federal,
State, and local statutes and regulations. All construction shall be performed in accordance
with the following criteria, which are incorporated herein by reference and made a part
hereof. The construction criteria are intended to be complementary and to describe and
provide for a complete work. Where the following construction criteria conflict, the order
of precedence shall be as listed below:

1.

woh D

Approved Alternative Technical Concepts (ATCs) in CONTRACTOR’s Response to
RFP, with SCDOT’s approved letter (inclusive of conditions, restrictions, or other
constraints on implementation, it being understood and agreed that the approved ATC
without SCDOT’s approval does not supersede those portions of the Contract listed
below.

EXHIBIT 4, 6, 7, 8, 9 — Project Design Criteria
EXHIBIT 5 — Special Provisions
Final Construction Plans provided by SCDOT, if applicable

SCDOT Standard Drawings, effective as of the most recent Standard Highway Letting
prior to the release of the Final RFP (see Design Build Website -
https://www.scdot.org/business/design-build.aspx)

SCDOT Supplemental Specifications and Supplemental Technical Specifications,
effective as of the release of the Final RFP (see Design Build Website -
https://www.scdot.org/business/design-build.aspx)

SCDOT Standard Specifications for Highway Construction, effective as of the release
of  the Final RFP (see Design Build Website -
https://www.scdot.org/business/design-build.aspx)
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8. Quality Assurance Program for the Carolina Crossroads Project effective as of the
release of the Final RFP.

9. SCDOT Construction Manual, effective as of the release of the Final RFP

10. Qualified Products Policies (QPP) and Qualified Products List (QPL) are available on
the SCDOT Internet website.

H. Project Management

1. CONTRACTOR shall be responsible for ensuring that the Project is designed and
constructed in conformance with the Contract, all referenced documents and
specifications, applicable governmental approvals and permits, and applicable laws
and regulations.

2. CONTRACTOR shall provide Project management services sufficient to supervise
the activities of its own personnel and subcontractors. CONTRACTOR shall provide
a sufficient number of persons on site to provide for the design and construction
management, quality control, and quality acceptance responsibilities of the Project and
otherwise for delivery of the Project in accordance with the Contract, all referenced
documents and specifications, applicable governmental approvals and permits, and
applicable laws and regulations.

3. SCDOT and FHWA, if applicable, representatives will have full and complete access
to the Project, the work in progress, the “Daily Diaries”, and to other technical
documents and Project Documents associated with design, construction, demolition,
material disposal, materials, quality control, quality assurance, materials installation,
and testing, and other Project Documents. CONTRACTOR shall provide SCDOT, and
its designee to CONTRACTOR, with reasonable prior written notice of, and be
afforded the opportunity to participate in any meetings that may be held concerning
the Project. As used in this paragraph, “notice” shall require actual written notice to
SCDOT or SCDOT’s Agent.

I. Control of the Work

1. CONTRACTOR shall determine the appropriate means, methods and scheduling
necessary to complete the work timely and in accordance with all construction
requirements. SCDOT and FHWA, if applicable, will have the right to review and
inspect the work at any time.

2. SCDOT is not required to, nor shall be construed as obligated to, discover or to accept
defective, faulty or otherwise nonconforming work. SCDOT’s right to have any such
work promptly corrected shall not be waived by any action of SCDOT.

3. SCDOT will have the authority to suspend the work, in accordance with Article XVII
- Default, Suspension and Termination - of this Agreement.

J. Contract Deliverables
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CONTRACTOR shall submit deliverables including, but not limited to, the following as
set forth in the CONTRACT. All deliverables shall contain proper references to both the
Contract ID number and the appropriate Project ID number for that specific location.
Deliverables noted below with an asterisk shall be included in the Design Review Submittal
Schedule and follow Design Review procedures as outlined in Article II, Section D of the
Agreement.

1.

A e A G T o

—
S

11.
12.
13.

14.
15.
16.
17.
18.
19.

20.

21.
22.
23.
24.

Contract Deliverable Matrix

All deliverables as specified in EXHIBIT 4z*

CPM Schedule, as specified in Article IV

Design Review Submittal Schedule including Gantt Chart of Submittals*
Schedule of Values, as specified in EXHIBIT 2

Design Quality Management Plan*

Construction Quality Management Plan

Clearing and Grubbing Plan

CONTRACTOR’s Erosion Control Plan

. SCDHEC Notice of Intent (NOI) for Stormwater Discharges Covered Under SC

NPDES Construction General Permit SCR160000) & Storm Water Pollutant
Prevention Plan and signed Contractor Certification Form (SCDHEC 0437)

Wetland and Stream Mitigation
Crane Operator Documents

Community and Public Relations Support Plan, as specified in Artiele X—and
EXHIBIT 5

EEO, DBE, and OJT Requirements, as specified in Article XVIII & EXHIBIT 5
Right-of-Way documents, as specified in Article VIII and Exhibit 9

Escrow Proposal Documents

CONTRACTOR’s Materials Certification

Railroad Coordination Documents & Insurance Certificates per EXHIBIT 6

HAZMAT surveys for structures not already surveyed, SCDHEC Notice of
Demolition for Construction Manager for Mega Projects Signature

Utility Coordination Reports, including Utility Agreements, and Supporting
Documentation

Shop Plans and Working Drawings
As-Built Plans
Sustainability Action Plan

Environmental Compliance Plan
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25. Hazardous Waste Management Plan
K. Incorporation of ATCs

1. Inthe event that the approved ATCs incorporated into the Contract Documents require
additional third-party approvals, governmental approvals, permits, analysis,
assessment, or findings prior to implementation, CONTRACTOR shall (a) be solely
responsible for the cost and schedule impact of any related review, analysis,
assessment, approvals, permits and findings; (b) be solely responsible for the risk that
any approvals, permits or findings are not granted, issued, approved or obtained or
timely granted, issued, approved or obtained; and (c) not be entitled to any increase in
the Contract Price or extension of the Contract Time as a result of any delay or cost
associated with any such approvals, permits, analysis, assessment, or findings related
to such ATC, including the inability to obtain any approvals, permits or findings.

2. If the Contract incorporates any approved ATCs and: (a) CONTRACTOR does not
comply or is unable to comply with one or more of SCDOT conditions, restrictions,
or other constraints on implementation imposed in connection with approval of the
ATC, (b) CONTRACTOR is unable to obtain any approval, permit, or finding
required for the ATC, or (c) the ATC otherwise proves to be infeasible, then
CONTRACTOR shall comply with the Contract requirements that would have been
applicable but for the ATC, without any increase in the Contract Price, extension of
the Contract Time or any other entitlement to a change order hereunder. In such case
and depending upon the circumstances (including if CONTRACTOR fails to use all
reasonable efforts to implement the ATC or obtain any such approvals, permits, or
findings, SCDOT may also be entitled to (i) a reduction in the Contract Price in an
amount equal to the estimated value of the ATC on the Cost Proposal, as reasonably
determined by SCDOT, but which in no event shall be less than cost (plus mark-up
and profit) of the ATC as reflected in the Cost Proposal, and (ii) a reduction in the
Contract Time in an amount equal to the estimated schedule savings as a result of the
ATC not being implemented, as reasonably determined by SCDOT.

3. ATCs submitted by unsuccessful Proposers who have accepted the stipend may, in
SCDOT’s sole discretion, be presented to CONTRACTOR as a Contract Change
Request.

L. Subcontracts

1. CONTRACTOR shall retain or cause to be retained only subcontractors that are
qualified, experienced and capable in the performance of the portion of the work
assigned. CONTRACTOR shall assure that each subcontractor has at the time of
execution of the corresponding subcontract, supply agreement, or other vendor
contract, and maintains at all times during performance of the assigned work, all
licenses required by applicable laws. For purposes of this clause, “subcontract, supply
agreement, or other vendor contract” shall be referred to as a “Subcontract.”

2. The retention of subcontractors by CONTRACTOR will not relieve CONTRACTOR
of its responsibility hereunder or for the quality of the work or materials provided by
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it. CONTRACTOR shall supervise and be fully responsible to SCDOT for the acts,
omissions, negligence, intentional misconduct, or breach of applicable law, contract,
governmental approval or permit by any subcontractor, vendor, supplier, or other
contractor to CONTRACTOR (a “subcontractor”, or by any member or employee of
CONTRACTOR or any such subcontractor, vendor, supplier, or other contractor
(each, a “Contractor-Related Entity”), as though CONTRACTOR directly employed
all such individuals. No subcontract entered into by CONTRACTOR will impose any
obligation or liability upon SCDOT to any such subcontractor or any of its employees.
Nothing in this Agreement will create any contractual relationship between SCDOT
and any subcontractor.

3. Each Subcontract shall:

a.

Project ID P039719

Set forth a standard of professional responsibility or a standard for commercial
practice equal to the requirements of this Agreement and prudent industry practices
for work of similar scope and scale and shall set forth effective procedures for
claims and change orders.

Require the subcontractor to carry out its scope of work in accordance with this
Agreement, all applicable governmental approvals and permits, and applicable law.

Physically Include Form FHWA-1273.
Incorporate the general wage decisions applicable to the Project.

Without cost to CONTRACTOR or SCDOT, expressly permit assignment to
SCDOT or its successor, assign or designee of all CONTRACTOR’s rights under
the Subcontract, contingent only upon delivery of request from SCDOT following
termination of this Agreement, allowing SCDOT or its successor, assign or
designee to assume the benefit of CONTRACTOR’s rights with liability only for
those remaining obligations of CONTRACTOR accruing after the date of
assumption, such assignment to include the benefit of all subcontractor warranties,
indemnities, guarantees and professional responsibility.

Expressly state that any acceptance of assignment of the Subcontract to SCDOT or
its successor, assign or designee shall not operate to make the assignee responsible
or liable for any breach of the Subcontract by CONTRACTOR or for any amounts
due and owing under the Subcontract for work or services rendered prior to
assumption (but without restriction on the Subcontractor’s rights to suspend work
or demobilize due to CONTRACTOR’s breach).

Expressly include a covenant to recognize and attorn to SCDOT upon receipt of
notice from SCDOT that it has exercised its rights under this Agreement (including
specifically step-in rights in the context of Contractor Defaults), without necessity
for consent or approval from CONTRACTOR or to determine whether SCDOT
validly exercised its rights, and CONTRACTOR’s covenant to waive and release
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any claim or cause of action against the subcontractor arising out of or relating to
its recognition and attornment in reliance on any such notice.

Not be assignable by the subcontractor to any person or entity other than SCDOT
(or its assignee) without CONTRACTOR’s prior consent.

Not be assignable by the CONTRACTOR to any person other than SCDOT (or its
assignee) without SCDOT’s prior consent.

Expressly include requirements that the Subcontractor will: (i) maintain usual and
customary books and records for the type and scope of business operations in which
it is engaged (e.g., constructor, equipment supplier, designer, service provider); (ii)
permit audit thereof with respect to the Project or work by each of CONTRACTOR,
FHWA and SCDOT pursuant to this Agreement, (iii) provide progress reports to
CONTRACTOR appropriate for the type of work it is performing sufficient to
enable CONTRACTOR to provide the reports it is required to furnish SCDOT
under this Agreement.

Include the right of CONTRACTOR to terminate the Subcontract in whole or in
part upon any termination by SCDOT of this Agreement for SCDOT’s convenience
without liability of CONTRACTOR or SCDOT for the subcontractor’s lost profits,
business opportunity, or any consequential, incidental, indirect, special, or punitive
damage.

Expressly require the Subcontractor to participate in meetings between
CONTRACTOR and SCDOT, upon SCDOT’s request, concerning matters
pertaining to such Subcontract or its work.

. Include an agreement by the subcontractor to give evidence in any dispute

resolution proceeding pursuant to this Agreement, if such participation is requested
by either SCDOT or CONTRACTOR.

Expressly include a provision prohibiting cross-contract offset between the parties
thereto, meaning that if a subcontractor is performing work on multiple contracts
for the other party to the Subcontract or the other party’s affiliates, the other party
or its affiliate shall not withhold payment from the subcontractor on its Subcontract
because of disputes or claims on another contract.

Expressly require the subcontractor to make payments to sub-subcontractors, and
be liable for interest payments to sub-subcontractors, under applicable law.

Contain no waiver of the prompt payment protections for the subcontractor
provided under applicable law.

Expressly provide that all claims and charges of the subcontractor and its
subcontractors at any time shall not attach to any interest of SCDOT in the Project
or the Project ROW.
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r. Expressly include a covenant, expressly stated to survive termination of the
Subcontract, to promptly execute and deliver to SCDOT a new contract between
the subcontractor and SCDOT on the same terms and conditions as the Subcontract,
in the event: (i) the Subcontract is rejected by CONTRACTOR in bankruptcy or
otherwise wrongfully terminated by CONTRACTOR; and (ii) SCDOT delivers
request for such new contract following termination or expiration of this
Agreement.

s. Be consistent in all other respects with the terms and conditions of this Agreement
to the extent such terms and conditions are applicable to the scope of work of such
subcontractors, and include all provisions required by this Agreement.

t. Expressly require the Subcontractor to notify CONTRACTOR and SCDOT, in
writing, promptly following any determination by any federal or state department
or agency that the subcontractor is disqualified, suspended, debarred, or otherwise
excluded from bidding, proposing, or contracting with any such federal or state
department or agency.

4. CONTRACTOR shall not amend any Subcontract with respect to any of the foregoing
matters without the prior consent of SCDOT.

5. CONTRACTOR shall not enter into any Subcontracts with any person or entity then
debarred or suspended from submitting bids by any agency of the State.

6. Additional Requirements Relating to Subcontracts

7. Prior to any subcontractor performing any work on the Project, CONTRACTOR shall
submit the Subcontractor/Hauler Approval Request Form for approval. SCDOT
reserves the right to request the subcontract at any time. If requested by SCDOT, then
CONTRACTOR shall submit a true and complete copy of the proposed Subcontract
to SCDOT for such review and approval. SCDOT may disapprove any proposed
Subcontract for reasons to include but not limited to default or delinquency of
subcontractor.

8. Subcontracts with Affiliates

a. For purposes of this clause, “Affiliate” means (i) any equity member of
CONTRACTOR, (ii) any person or entity who directly or indirectly, through one
or more intermediaries, controls or is controlled by, or is under common control
with CONTRACTOR or any such equity member, or (iii) any person or entity for
which ten percent or more of the equity interest in such person or entity is held
directly or indirectly, beneficially, or of record, by CONTRACTOR, any such
equity member, or any affiliate of any person or entity described under clause (ii).
“Control” means the possession, directly or indirectly, of the power to cause the
direction of the management of an entity, whether through voting rights, securities,
by contract, family relationship, or otherwise.
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CONTRACTOR shall have the right to have work and services performed by
Affiliates only under the following terms and conditions (in addition to all other
general requirements for Subcontracts set forth in this Agreement):

CONTRACTOR shall execute a written Subcontract with the Affiliate;

The Subcontract shall comply with all applicable provisions of this clause, be
consistent with prudent industry practices, and be in form and substance
substantially similar to Subcontracts then being used by CONTRACTOR or
Affiliates for similar work or services with unaffiliated subcontractors;

The Subcontract shall set forth the scope of work and services and all the
pricing, terms and conditions respecting the scope of work and services;

The pricing, scheduling and other terms and conditions of the Subcontract shall
be no less favorable to CONTRACTOR than those that CONTRACTOR could
reasonably obtain in an arms’ length, competitive transaction with an
unaffiliated Subcontractor. CONTRACTOR shall bear the burden of proving
that the same are no less favorable to CONTRACTOR; and

No Affiliate shall be engaged to perform any work or services which this
Agreement states are to be performed by an independent or unaffiliated party.
No Affiliate shall be engaged to perform any work or services that would be
inconsistent with prudent industry practices.

CONTRACTOR shall make no payments to Affiliates for work or services in
advance of provision of such work or services, except for reasonable mobilization
payments or other payments consistent with arm’s length, competitive transactions
of similar scope.

III. CONTRACT PRICE/CONTRACT PAYMENTS

A. Contract Price

The “Contract Price” shall be $ . In consideration for the Contract Price,
CONTRACTOR shall perform all of its responsibilities under the Contract. The Contract
Price shall include all work identified in the Agreement and subsequent Exhibits and as
identified in the Cost Proposal Bid Form — EXHIBIT 1.

B. Contract Price Adjustments

1.

Allowable adjustments

When expressly permitted hereunder, only to the extent so permitted, and except as
otherwise expressly stated with respect to an aspect of the work (or basis for a change
to the Contract Price) the Contract Price may be added to or deducted from-adjusted-as
a result of any of the following:

a. A “Change” or “Force Account Directive”.
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b. Differing site condition set forth in Article XIII.
c. Suspension for Convenience as set forth in Article XVIL

d. Intentional or bad faith acts or omissions by SCDOT that unreasonably interfere
with CONTRACTOR’s performance and cause delay of work on the critical path
of the Project.

e. Changes in legal requirements or regulations that are effective subsequent to the
date of submission of CONTRACTOR’s response to the RFP.

f. Discovery of hazardous materials not previously identified in Exhibit 8
Environmental 4-PrejeetDesignt Criteria and Attachment B as set forth in Article
XI

g. Discovery of archeological or paleontological sites not previously identified set
forth in Article X.

h. Actual Premium Right Of Way Acquisition Costs as set forth in Article VIII. No
additional amount for overhead, profit, bonds and insurance will be considered for
this item.

i. Adverse Utility Adjustments impacts meeting the requirements as set forth in
Article VII.

J. Adverse Railroad coordination impacts as set forth in Article VIL

If the critical path is not affected, the Contract Price may be adjusted as follows. The
additional 10% adjustment accounts for costs attributable to profit and all overheads.

Allowable Contract Price Adjustment = Direct Costs + (10% x Direct Costs)

If the critical path is affected, the Contract Price may be adjusted as follows. The
additional 10% adjustment accounts for costs attributable to profit and all overheads
(except Extended Job Site).

Allowable Contract Price Adjustment
= Direct Costs + Extended Job Site Overhead
+ (10% x (Direct Costs + Extended Job Site Overhead))

Extended Job Site Overhead equals the Rate (D), established in Exhibit 5, times an
approved Time Extension.

Other than as provided above, the Contract Price shall not be increased for Contract
Time extensions or, except as expressly stated otherwise herein, delay damages.
Contract Price adjustments shall be documented by change order through the Contract
Change Request process signed by both parties and shall be reflected immediately in a
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revision to the Schedule of Values. No claim by the CONTRACTOR for an adjustment
hereunder shall be allowed if notice is not given prior to final payment under this
Agreement.

2. Changes

a.

A “Change” shall be any deviation or variation from the Project Scope or the
Project Criteria. No Change shall be implemented without the express written
approval of SCDOT.

SCDOT or the CONTRACTOR may initiate a “Contract Change Request” in
writing via the Contract Change Requests process in Exhibit 5. If SCDOT approves
the change, CONTRACTOR shall perform the services as changed.

3. Force Account Directive

A Force Account Directive is a written order from SCDOT directing a Change prior
to agreement with CONTRACTOR on adjustment, if any, to the Contract Price or
Contract Time. If a price for the work cannot be agreed upon or a time constraint
requires expedited work, CONTRACTOR shall perform the work under Force
Account Procedures as outlined in Section 109.5 of SCDOT’s Standard
Specifications.

4. Direct Costs

For the purpose of a Contract Price Adjustment, and except as expressly stated
otherwise herein, “Direct Costs” shall be defined as:

a.

f.

Costs of labor, including social security, old age and unemployment insurance,
fringe benefits required by agreement or custom, and workers’ compensation
Insurance;

Costs of materials, supplies, and equipment, including cost of transportation,
whether incorporated or consumed;

Actual costs of machinery and equipment owned by CONTRACTOR or any
affiliated or related entity exclusive of hand tools;

Actual costs paid for rental of machinery and equipment exclusive of hand tools;

Costs of premiums for all bonds and insurance, permit fees, and sales, use or similar
taxes; and

Costs incurred or fees paid for design work related to the change or event.

5. Other Reductions to the Contract Price
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Without limiting any of SCDOT’s rights hereunder with respect to withholding,
offset, or recovery of any amount, wherever the Exhibits to this Contract, by their
terms, prescribe discretionary reductions to the Contract Price for certain technical
matters, then the next succeeding application for payment shall document SCDOT’s
exercise of such prerogative (e.g., pavement tolerances under Section 105 of Exhibit
5; liquidated damages under Section 2.8 of Exhibit 4c).

C. Contract Payments

1. Schedule of Values

a.

Prior to, execution of this Agreement, CONTRACTOR shall provide a Schedule of
Values acceptable to SCDOT and work may not start until the Schedule of Values
is approved by SCDOT. The Schedule of Values will serve as the basis for cost
loading of the CPM Schedule. The aggregate value of the Schedule of Value shall
not exceed the Contract Price, as may be adjusted pursuant to this Contract from
time to time. The CPM schedule shall include sufficient information to provide for
monetary and quantitative tracking of the work by SCDOT. Updates to the cost-
loaded CPM schedule shall serve as the basis for progress payments requested by
and made to CONTRACTOR. If the Contract Price is adjusted, CONTRACTOR
shall revise its Schedule of Values and the CPM Schedule to reflect the adjustment
in the Contract Price. The revised Schedule of Values must be approved by SCDOT
prior to the time for the subsequent request for a progress payment otherwise no
progress payments will be made. The Schedule of Values shall be incorporated
herein as EXHIBIT 2. The Schedule of Values shall include Lump Sum items that
will serve as measurement and payment for any item referred to in this Contract as
a “contract unit bid price” item.

2. Mobilization

a.

Mobilization shall not exceed 5% of the total Contract Price as shown in the
Schedule of Values. Mobilization will be paid as shown in the table below.

Mobilization | Payment Percentage Payable when:

Payment No. | of Mobilization SOV

1 5% 1¥' Progress Payment following
NTP

2 20% Start of Construction

3 50% 10% of Price! is earned

4 25% 25% of Price! is earned

(1) Price is defined as Contract Price minus Mobilization Schedule of Value
Amount

3. Periodic Progress Payment Applications
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No application for payment of the Contract Price shall be submitted until SCDOT
gives a notice to proceed. Applications for payment of the Contract Price may be
submitted no more than once a month. Each application for payment of any portion
of the Contract Price shall set forth, in accordance with the Schedule of Values and
the cost-loaded CPM schedule, the percentage of all items comprising the work
completed since CONTRACTOR’s immediately prior request for payment. The
application for payment of the Contract Price may also request payment for
equipment and materials not yet incorporated into the Project, provided that (i)
SCDOT is satisfied that the equipment and materials are suitably stored at either
the Project or another acceptable location, (ii) the equipment and materials are
protected by suitable property insurance for which SCDOT is an additional named
insured and (iii) upon payment, SCDOT will receive title to the equipment and
materials free and clear of all liens and encumbrances.

4. Periodic Progress Payments

a.

SCDOT will review each application for payment and respond within seven
calendar days. SCDOT will generate an “Estimate Summary to Contractor” and
“Contractor Concurrence Form” for CONTRACTOR review. The final,
CONTRACTOR submitted “Contractor Concurrence Form”, with the attached
“Estimate Summary to Contractor”, shall be the undisputed application for
payment. SCDOT will make each payment of undisputed amounts within 21
calendar days after receipt of the corresponding application for payment. In the
event of a dispute over the quality of work or percentage of the Project completed,
SCDOT’s decision is controlling and final. Payment by SCDOT will not preclude
or estop SCDOT from correcting any measurement, estimate, or certificate
regarding the percentage completion of the Project, and future payments may be
adjusted accordingly.

5. Prompt Payment of Subcontractors

CONTRACTOR shall comply with the requirements of the SCDOT Prompt Payment
Clause Supplemental Specification.

6. Withholding of Payment

SCDOT may withhold all or part of any payment under the Contract for any of the
reasons listed below. Except for clause 6. f. below, any funds withheld will be released
upon CONTRACTOR fully remedying the defect, fault, or failure and will be included
in the next regularly schedule pay estimate. Payment will be subject to retainage if
applicable.

a.

b.
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Any uncured CONTRACTOR default as set forth in Article XVII;
Reasonable evidence that the Work will not be Substantially Complete within the

Construction Time as adjusted and that the unpaid balance of the Contract Price
will not be adequate to cover Liquidated Damages for the actual unexcused delay;
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c. Any fines or other charges to SCDOT due to CONTRACTOR’s failure to comply
with permit requirements or other regulations;

d. Notice of cancellation of insurance;

e. Violation of Design QC Plan or Construction Quality Management Plan (CQMP);
or,

f. Deductions set forth in Article VII.

D. Retainage

i feet— i i ily; SCDOT will not withhold retainage
. However, if at any time SCDOT

determines that CONTRACTOR fails to meet contract-terms or the Project is not

roceeding satisfactorily, SCDOT may retain up to 10% of the
T A .

IV.  CONTRACT TIME

A. Project Schedule

1.

Time for Completion of Project: Time is of the essence. The Project shall be
Substantially Complete within _ calendar days from Notice to Proceed. The
Notice to Proceed shall be no later than 45 days from the effective date of the
Agreement. The PROPOSER must identify the time required for the Construction
Time of the Project on the Cost Proposal Bid Form. Final Completion shall be reached
as defined in paragraph 5 below.

a. Contract Time shall be the number of calendar days from effective date of
agreement to Final Completion.

b. Construction Time is defined as calendar days from Notice to Proceed to
Substantial Work Completion on the Project.

2. Substantial Completion: When CONTRACTOR believes that it has reached

Substantial Completion, it shall notify SCDOT in writing. Substantial Completion is
the point in the Project when the work has been designed and constructed in
accordance with the typical section in the plans over the entire length of the Project,
including tie ins to adjacent projects or existing roads, all travel lanes in their final
configuration are open to the public, traffic can move unimpeded through the Project
at the normal, posted speed, all safety features are installed and are being properly
maintained, no lanes will have to be closed to complete any remaining work, all
required illumination is installed, functional, and operating, all required signs and
signals are installed, functional and operating, all required ITS systems are installed,
functional, ITS testing has been successfully been completed, and the ITS is
operational, all submittals required under the Contract have been submitted and, as
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applicable, approved by SCDOT as to form and content, there exists no uncured
default that is the subject of a notice (unless Substantial Completion will affect its full
and complete cure) and all work is completed complies with applicable laws, permits,
and has otherwise passed all demonstration, performance, and acceptance testin
except for “Project Close-out Activities”.

3. Critical Path Method Schedule: CONTRACTOR shall prepare and maintain a

schedule for the Project using the Critical Path Method of scheduling (hereinafter
caled “Co Schecle)
- CONTRACTOR may not proceed with any further design or any
construction work until the CPM Schedule has been prepared and reviewed by
SCDOT and comments by SCDOT resolved. CONTRACTOR shall prepare a Level
I CPM Schedule in accordance with this Contract and the SCDOT Supplemental
Specifications with the following exceptions:

a. Submit to the SCDOT the initial baseline CPM schedule within 30 days from the
Effective Date of this Agreement. No Contract payment will be made to Contractor
and no construction work may begin until a CPM baseline schedule is received and

accepted by SCDOT. Update the baseline CPM schedule for monetary and
iuantitative trackini ﬁuioses as RFC ﬁlans are developed. ﬁ

b. Cost-load the CPM schedule using the expenses identified in the schedule of values.
Use the schedule of values to establish Expense Categories and assign to the correct
activities.

c. Include submittal activities. Allow duration for these activities to include SCDOT
and Railroad review periods.

d. Reuse of deleted activity ID’s from schedule update to schedule update is not
allowed.

e. Failure to include any element of work or any activity including but not limited to
Utility Adjustments, right of way acquisition, and permitting will not relieve the
CONTRACTOR from completing all work within the Construction Time at no
additional time or cost to the SCDOT, notwithstanding the acceptance of the
schedule by SCDOT.

f. Develop project specific calendars reflecting all seasonal restrictions included in
this Agreement and non-work days. Address durations for weather within activity
duration, not within the calendar.

g. Use only a Work Breakdown Structure (WBS) to organize schedule activities. At a
minimum, breakout the design and construction phases. These two breakouts shall
have the same parent within the structure.
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h. Submit monthly updates no later than 15 days following the most recent estimate
period end date, whether or not an estimate was generated. Set the data date the
same as the most recent estimate period end date.

1. If SCDOT determines any schedule submission fails to satisfy these requirements
or otherwise purports to deliver the Project after the deadline for Substantial
Completion, then SCDOT will return the submission to the CONTRACTOR. A
corrected schedule shall be provided within 7 calendar days from the SCDOT’s
transmittal date.

j. The CONTRACTOR may plan for early completion; however, the schedule shall
never reflect a completion date earlier than the original Substantial Completion
date. SCDOT will not be liable in any way for CONTRACTOR’s failure to
complete the Project prior to the original Substantial Completion date. Any
additional costs, including extended overhead incurred between CONTRACTOR’s
scheduled early completion date and the original Substantial Completion date, shall
be the responsibility of the CONTRACTOR.

k. Include in each narrative a detailed listing of crews utilized on activities and their
responsibilities. In lieu of this, the CONTRACTOR may request to submit a
Resource Loaded CPM schedule.

4. Progress Review Meetings:

a. Review Meetings shall be held between CONTRACTOR and SCDOT at least every
2 weeks. Periodic construction meetings shall be held by CONTRACTOR with its
consultants and subcontractors to coordinate the work, update the schedule, provide
information and resolve potential conflicts.

b. SCDOT and CONTRACTOR will hold a regular CPM Progress Meeting at which
all principal parties are expected to attend. These meetings will be held the week
before the application for payment is due so that job progress will coincide with the
payment application. At this meeting, CONTRACTOR shall provide the most
recent schedule with notations showing actual start dates, actual finish dates, and
activity progress. If the schedule provided indicates an actual or potential delay to
the completion of the Contract, CONTRACTOR shall provide a narrative
identifying the problems, causes, the activities affected and describing the means
and methods available to complete the Project by the Contract Time.

5. Final Completion: Final Completion shall be achieved within 180 calendar days after
Substantial Completion as defined in this Agreement. When CONTRACTOR believes
that all elements of its work on the Project, including all of the requirements of the
Contract, have been completed, it shall notify SCDOT in writing. Within 30 days
thereafter, SCDOT will acknowledge Project completion or will advise
CONTRACTOR in writing of any aspect of the Contract or the Project Scope that is
incomplete or noncompliant with the terms of this Agreement. CONTRACTOR shall
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complete all corrective action within thirty (30) days after written notification of
incomplete or noncompliant items. CONTRACTOR will notify SCDOT in writing
upon completion of necessary corrective action. SCDOT will verify completion of
the corrective action in writing to CONTRACTOR. The number of days referenced
above to achieve Final Completion does not include SCDOT’s review period and the
CONTRACTOR’s corrective action time. Upon verification, the Project shall be
deemed to have achieved Final Completion.

6. Long Stop: Long Stop Dates shall be defined as 90 calendar days after Substantial
Completion 90 calendar days after Final Completion.

B. Time Extensions

Time may be extended if there is a delay to the critical path of the Project caused by an
event listed below. All requests for time extensions shall be made in writing to SCDOT
within 20 days of the event causing the delay. All time extensions must be approved in
writing by SCDOT. Time extensions may be allowed for the following events that affect
the critical path, in each case subject to the terms and conditions in cited Articles of this
Contract, if any:

Force Majeure as that term is defined in this _;

Changes or Force Account Directives;

Differing Site Conditions - defined _;

Injunctions, lawsuits, or other efforts by individuals or groups that hinder, delay, or
halt the progress of the Project, provided that such efforts are not premised on alleged
wrongs or violations by CONTRACTOR or its subcontractors;

A

5. Interference with or delay of work on the critical path of the Project by SCDOT;
however, CONTRACTOR shall not be entitled to a time extension if SCDOT’s actions
are necessitated by CONTRACTOR’s actions, omissions, failure to perform quality
work, or failure to comply with Contract requirements;

6. Changes in the legal requirements or regulations which are effective subsequent to the
date of this Agreement;

7. Discovei of hazardous materials not previously identified as set forth in _

8. Discovery of archeological or paleontological remains not previously identified as set
forth inthis Contract Aele X o
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9. Adverse Utiliti Adjustments impacts meeting the requirements set forth in -

10. Adverse Railroad coordination impacts as set forth in _
11. Adverse permit acquisition impacts as set forth in _

12. Failure or inability of SCDOT to make available for construction to CONTRACTOR
any Hold-off Parcels by the respective time set forth for each hold-off parcel in the
Right of Way Certification in Attachment B, provided that “make available for
construction” means that:

a. SCDOT has obtained permanent right of entry through settlement, condemnation

process or otherwise, which in each case may be subject to covenants, restrictions,
and limitations with which the CONTRACTOR must comply; and

b. SCDOT has completed relocation, demolition, Hazardous Materials remediation,
and clearance (which includes data recovery for any identified cultural resources),
except Utility Adjustments.

C. Owner’s Right to Stop Work

SCDOT will have the authority to suspend the work in accordance with this Contract

D. Liquidated Damages

1. CONTRACTOR shall pay liquidated damages to SCDOT in the amount of Ten
Thousand Dollars ($10,000) for each day for which the project is not substantially
complete, as defined in Article IV.

2. CONTRACTOR shall pay liquidated damages to SCDOT in the amount of Two
Thousand Five Hundred ($2,500) for each day that Final Completion, as defined in
Article IV, is not achieved.

3. The parties acknowledge, recognize and agree that because of the unique nature of the
Project, it is difficult or impossible to determine with precision the amount of damages
that would or might be incurred by SCDOT as a result of the CONTRACTOR’s failure
to complete the Project as specified in the Contract. Therefore, any sums payable
under this provision are in the nature of liquidated damages, and not a penalty, and are
fair and reasonable and such payment represent a reasonable estimate of fair
compensation for the losses that may reasonably be anticipated from such
failure. Liquidated damages are SCDOT’s sole remedy for delayed completion;
however, liquidated damages do not apply to CONTRACTOR’s liability for other
contractual breaches, duties, or obligations.

V. CONSTRUCTION QUALITY ASSURANCE PROGRAM

A. CONTRACTOR’s Responsibilities
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1. CONTRACTOR shall execute its responsibilities for Quality Control (QC) and
Quality Acceptance (QA) as outlined in the Quality Assurance Program (QAP) for
Carolina Crossroads (CCR) in Attachment B. Work shall not commence until
CONTRACTOR has met the requirements of the QAP for CCR, including submittal
and approval of the CONTRACTOR’S Construction Quality Management Plan
(CQMP).

2. The Independent Quality Firm’s (IQF) and SCDOT’s testing in no way relieves
CONTRACTOR of its obligation to comply with the Contract requirements. All
materials incorporated into the Project must meet or exceed Contract requirements and
specifications. Further, any testing by IQF or SCDOT will not relieve
CONTRACTOR of any of its warranty obligations.

B. SCDOT’s Responsibilities

1. SCDOT or its designee will be responsible for the Owner Verification (OV) and
Independent Assurance (IA) portions of the program to include conducting oversight
inspections and testing.

VI. INSURANCE AND BONDING
A. Insurance

1. CONTRACTOR shall purchase and maintain insurance using a company or
companies that maintain an A.M. Best rating of not less than A-VII with coverage
forms acceptable to SCDOT. The insurance described below shall be maintained
uninterrupted for the duration of the Project, including warranty periods, and shall
protect CONTRACTOR from claims set forth below which may arise out of or result
from CONTRACTOR’s operations under the Contract, whether such operations be
performed by CONTRACTOR or by any subcontractor or by anyone directly or
indirectly employed by any of them or by anyone for whose acts any of them may be
liable:

a. Claimsunder workers’ or workmen’s compensation, disability benefit and other
similar employee benefit acts;

b. Claims for damages because of bodily injury, occupational sickness or disease,
or death of CONTRACTOR’s employees;

c. Claims for damages because of bodily injury, sickness or disease, or death of
any person other than CONTRACTOR’s employees;

d. Claims for damages insured by usual personal injury liability coverage which
are sustained (1) by any person as a result of an offense directly or indirectly
related to the employment of such person by CONTRACTOR, or (2) by any
other person;
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Claims for damages, other than to the work itself, because of injury to or
destruction of tangible property, including loss of use resulting therefrom;

Claims for damages because of bodily injury or death of any person or property
damage arising out of the ownership, maintenance or use of any motor vehicle;

Claims involving contractual liability insurance applicable to the Contractor’s
obligations under the indemnity provisions of this contract; and

Claims involving professional liability.

2. The minimum limits of liability for the following types of insurance are required,
except where greater limits are required by statute:

a.
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Workers’ Compensation, including: Worker’s Compensation
Insurance/Employer’s Liability

State Statutory limits Employer’s Liability
$100,000 per accident
$500,000 per disease
$100,000 each employee

Commercial General Liability $2,000,000 per occurrence

$4,000,000 annual aggregate

Commercial General Liability insurance shall be written on ISO occurrence
form CG 00 01 (or substitute for providing equivalent coverage) and shall cover
liability arising from premises, operations, independent contractors, products-
completed operations, contractual liability and personal injury and advertising
injury. The policy shall contain the per project endorsement.

Business Automobile Liability $1,000,000 per occurrence

This policy shall cover Any Auto, including Owned, Hired and Non-owned
Automobiles. Business auto coverage shall be written on ISO form CA 00 01,
CA 00 05, CA 00 12, CA 00 20, or a substitute form providing equivalent
liability coverage.

Umbrella Liability Coverage $25,000,000 per occurrence

$25,000,000 annual aggregate

The general aggregate limit shall apply separately to the Project.

Professional Liability Coverage $10,000,000 per claim
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$10,000,000 annual aggregate

This policy shall cover all claims arising from the performance of professional
services on the Project (Professional Liability also known as Errors and
Omissions Insurance). Evidence of such insurance shall be provided to SCDOT
at the time of the execution of the Agreement. This policy is written on a
claims-made basis and CONTRACTOR warrants that any retroactive date
under the policy shall precede the effective date of this Contract; and that either
continuous coverage will be maintained or an extended discovery period will
be exercised for a period of eight (8) years beginning at the time worked under
this Contract is completed. CONTRACTOR shall obtain, or require the Lead
Designer to obtain, Professional Liability insurance for this Project.

3. Certificates of Insurance acceptable to SCDOT will be provided to SCDOT prior to
execution of this Agreement. These certificates shall name SCDOT as an additional
insured under the Commercial General Liability (CGL) arising out of both the on-
going operations and completed operations of CONTRACTOR. Such additional
insured coverage shall be endorsed to Contractor’s CGL policy using ISO Additional
Insured Endorsement form CG 2010 (10/01) and CG 2037 (10/01) or a substitute
providing equivalent coverage, and included under the commercial umbrella.
CONTRACTOR shall maintain continual additional insured status for SCDOT under
the products-completed operations coverage for eight years after Substantial
Completion. CONTRACTOR shall also name SCDOT as additional insured under
Business Automobile and Umbrella policies and reference the Project to which the
certificate applies. The policies must contain a provision that coverage afforded will
not be canceled until at least 30 days prior written notice has been given to SCDOT
and that the policies cannot be cancelled for non-payment of premiums until at least
10 days prior written notice has been provided to SCDOT. Send Notice of
Cancellations to Director of Construction Room 330, PO Box 191, Columbia, SC
29202. Make certain that the policies are endorsed to reflect this requirement.
Verification of additional insured status shall be furnished to SCDOT by including a
copy of the endorsements with the Certificate of Insurance. This insurance, including
insurance provided under the commercial umbrella shall apply as primary and
noncontributory insurance with respect to any other insurance or self-insurance
programs, including any deductibles, afforded to, or maintained by, SCDOT.
CONTRACTOR'’S deductibles shall not exceed $1,000,000 without written consent
of the SCDOT and that the certificates show the deductible amounts. CONTRACTOR
shall provide a notarized letter from a Certified Public Accountant showing that they
have the financial ability to cover the amount of the deductible at the time of the
execution of the agreement and for every year thereafter until the insurance obligation
ends.

4. Limits shown in this provision are minimum acceptable limits and in no way limit
available coverage to the additional insured. CONTRACTOR’s CGL and commercial
umbrella policies shall contain no provision providing that the limits available to an
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additional insured are less than the limits available to the CONTRACTOR. SCDOT
shall be given all the same rights and insurance coverage as CONTRACTOR.

5. There shall be no endorsements or modifications of the CGL limiting the scope of
coverage for liability arising from explosion, collapse, underground property damage
or work performed by contractors on behalf of SCDOT.

6. Hazardous Materials: If the CONTRACTOR is required to remove and haul any
hazardous waste from the Project, or if the Project involves such similar environmental
exposure, pollution liability coverage equivalent to that provided under the ISO
Pollution Liability — Broadened Coverage for Covered Autos Endorsement (CA 99
48), shall be provided, and the Motor Carrier Act Endorsement (MCS 90) shall be
attached. Limits of pollution liability shall be not less than $1,000,000 per occurrence
and $2,000,000 annual aggregate. Coverage shall apply on an “occurrence form”
basis, shall cover at a minimum bodily injury, property damage, defense costs and
clean-up costs and be extended to include non-owned disposal sites and transportation
coverage. This insurance shall remain in effect after acceptance by Owner for the time
period required to satisfy the statute of limitations in South Carolina. However, if
coverage is written on a “claims made form”, then the Contractor’s Pollution Liability
coverage shall include a retroactive date that precedes the commencement of work
under this Agreement. Such coverage shall apply as primary and non-contributory
insurance with respect to any other insurance or self-insurance programs, including
any deductibles, afforded to, or maintained by SCDOT. Pollution Liability policy
must include contractual liability coverage.

7. Waiver of Subrogation: CONTRACTOR shall waive its rights against SCDOT, other
additional insured parties, and their respective agents, officers, directors and
employees for recovery of damages, or any other claims, to the extent these damages
are covered by the CGL, business auto, pollution liability, workers compensation and
employer’s liability or commercial umbrella maintained pursuant to this section of the
Agreement.

8. CONTRACTOR shall provide Builder’s Risk Insurance acceptable to the SCDOT in
the amount of the Contract Price protecting the respective interests of SCDOT and
CONTRACTOR and covering physical loss or damage to the work during
construction of the project. The certificate of insurance shall be provided to the
SCDOT at the time of execution of this Agreement. The CONTRACTOR shall also
obtain $1,000,000 in Delay in Start Up Coverage under the Builder’s Risk policy. The
policy shall name the SCDOT as an additional insured and shall reference the Project
by name. The certificate shall also state that the coverage will not be cancelled or
reduced without 30 days prior written notice to the SCDOT.

9. After Final Completion of the work, CONTRACTOR shall maintain CGL,
professional liability, and commercial umbrella coverage to include liability coverage
for damage to insured’s completed work equivalent to that provided under ISO CG 00
01 for eight years after substantial completion.

10. By execution of the contract, the CONTRACTOR accepts the responsibility to provide
the liability insurance policies and endorsements as specified herein. Failure of
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SCDOT to identify a deficiency in the Certificate of Insurance submitted by the
CONTRACTOR's insurance agent as evidence of the specified insurance or to request
other evidence of full compliance with the liability insurance specified shall not be
construed as a waiver of the CONTRACTOR's obligation to provide and maintain the
required insurance for the duration of the contract. The CONTRACTOR shall assess
its own risks and if it deems appropriate and/or prudent, maintain higher limits and/or
broader coverages. The CONTRACTOR is not relieved of any liability or other
obligations assumed or pursuant to the Contract by reason of its failure to obtain or
maintain insurance in sufficient amounts, duration, or types.

B. Bonding

1.

CONTRACTOR shall at the time of the execution of this Agreement, provide SCDOT
the following bonds:

a. A Performance and Indemnity Bond from a surety or sureties satisfactory to
SCDOT. The amount of bond shall be equal to the Contract Price.

b. A Payment Bond from a surety or sureties satisfactory to SCDOT. The amount
of bond shall be equal to the Contract Price.

These bonds shall be in accordance with the requirements of S.C. Code Ann. §57-
5-1660, (1976 as amended) and S.C. Code Ann. §29-6-250 (2000). Bonds shall be
issued by a surety company licensed in the State of South Carolina with an “A”
minimum rating of performance as provided in the most current publication of
“A.M. Best Key Rating Guide, Property Liability” and signed by the surety's
agency or attorney-in-fact. Surety must be listed on the current U.S. Department
of the Treasury Financial Management Service list of approved bonding companies
as approved for an amount equal to or greater than the amount for which it obligates
itself in the Bond. If surety qualifies by virtue of its Best's listing, the amount of
the Bond may not exceed ten percent of policyholders' surplus as shown in the latest
A.M. Best's Key Rating Guide.

2. CONTRACTOR shall also provide a warranty bond, acceptable to SCDOT, in the

amount of $5,000,000 to cover the warranty obligations of the contract.

VII. UTILITIES AND RAILROAD COORDINATION

A. Definitions:

For purposes of this Article VII, the following terms have the meanings ascribed:

1.

Betterment means any upgrading of the Utility facility during the course of a Utility
Adjustment that is not attributable to the construction of the Project and is made solely
for the benefit of and at the election of the Utility Owner, including but not limited to,
placement of Utility outside of SCDOT right of way for convenience, an increase in
the capacity, capability, efficiency or function of the adjusted facility over that which
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was provided by the existing Utility or an expansion of the existing Utility. The
following are not “Betterments”:

®

any upgrading which is required for accommodation of the Project;

replacement devices or materials that are of equivalent standards although not
identical;

replacement of devices or materials no longer regularly manufactured with the next
higher grade or size;

any upgrading required by applicable laws, regulations, or ordinances;

replacement devices or materials that are used for reasons of economy (e.g., non-
stocked items may be uneconomical to purchase); and

any upgrading required by the Utility Owner’s applicable Standards provide in
criteria in Attachment B..

2. Concurrent Delays

3. Incidental Utility Work means all of the following work necessary for the

construction of the Project:

a.

b.
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Temporary Relocations;
Relocations of Service Lines;
Protections in Place;

The adjustment of utility appurtenances (e.g., manholes, valve boxes, and vaults)
for line and grade upon completion of roadway work;

All work necessary to remove any utilities (whether or not in use as of the effective
date of this Agreement) in situations for which leaving the utilities in place is not
feasible or not permitted, or for facilities which the CONTRACTOR proposes be
removed to accommodate or permit construction of the Project, regardless of
whether replacements for such utilities are being installed in other locations; and
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f. All work necessary to abandon in place any utility in accordance with proper
procedures (e.g., flushing, capping, slurry backfill, etc.).

4. In-Contract Utility Work means Utility Work that is performed by the
CONTRACTOR for a Utility Owner that has chosen to have Utility Adjustments,
Protection in Place, or other disposition of the Utility Owner’s utility facility with
respect to the Project be performed by CONTRACTOR

5. Materially Inaccurate means with respect to the description or identification of a
Utility provided in the Utility information as set forth in Attachment B:

a. With the exception of those underground utilities that were subject to a Utility
Adjustment under an SCDOT encroachment permit after the completion of Level
B and Level C SUE, an underground utility (excluding appurtenances and
Service Lines) that conflicts with the Project shall be considered a material
inaccuracy if the utility is not identified at all in the Utility information.

b. The Utility information as set forth in Attachment B regarding horizontal and
vertical positions of underground Utili shall not be
considered Masaterially Enaccurate, .

c. The Utility information as set forth in Attachment B regarding the size of an
underground utility shall be considered materially inaccurate if one of the following
applies, with regard to any difference (whether larger or smaller) between the
utility’s actual inside diameter, excluding appurtenances (the “actual size”) and the
inside diameter indicated for such utility in the Utility information (the “stated
size”):

1. The utility’s stated size is 12” or less, and the utility’s actual size is 24" or more,

ii.  The utility’s stated size is greater than 12” but less than or equal to 36”, and the
utility’s actual size differs from the stated size by more than 50% of the stated
size,

iii.  The utility’s stated size is greater than 36” but less than or equal to 727, and the
utility’s actual size differs from the stated size by more than 25% of the stated
size, or

iv.  The utility’s stated size is greater than 727, and the utility’s actual size differs
from the stated size by more than 15% of the stated size.

6. No Prior Rights Arrangement means the circumstances where a Utility Owner is
obligated under South Carolina law to perform a Utility Adjustment or Protection in
Place with respect to the Utility Owner’s facility that has real property rights junior to

SCDOT’s senior real property rights with respect to the utility facility’s location, the

costs for which are borne by the Utili
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Utilities. No Prior Rights Arrangements are circumstances under which there is no
Utility Agreement. No Prior Rights Arrangements include encroachment permits.

7. Prior Rights means where a utility occupies a parcel by fee simple title, easement or
other legal means, as evidenced by Utility-provided documentation that clearly shows
the Utility’s rights or title predate(s) the SCDOT’s right-of-way acquisition.

8. Protection in Place means any action taken to avoid damaging a utility facility which
does not involve removing or relocating that facility, including but not limited to
staking the location of a facility, exposing the facility, locating construction equipment
so as to avoid impacts to facilities, installing steel plating or concrete slabs,
encasement in concrete, temporarily de-energizing power lines, and installing physical
barriers. For example, temporarily lifting power lines without cutting them would be
considered a Protection in Place; whereas temporarily moving power lines to another
location after cutting them would be considered a phased Utility Adjustment and not
a Protection in Place. The term “Protection in Place” includes both temporary
measures and permanent installations meeting the foregoing definition.

9. Service Line means a utility line, the function of which is to connect directly the
improvements on an individual property (e.g., a single family residence or an
industrial warehouse) to another utility line located off such property, which other
utility line connects more than one such individual line to a larger system, as well as
any cable or conduit that supplies an active feed from a Utility Owner’s facilities to
activate or energize a Governmental Entity’s local lighting and electrical systems,
traffic control systems, street lights, communications systems and/or irrigation
systems.

10. Temporary Relocation means any (a) interim relocation of any utility facility (i.e.,
the installation, removal and disposal of an interim facility) pending installation of a
permanent utility facility in the same or a new location, and (b) removal and
reinstallation of the utility facility in the same place without an interim relocation.

11. Utility or utility means a privately, publicly, or cooperatively owned facility (which
term includes lines, systems and other facilities, and includes municipal and/or
government facilities as defined under state law) for transmitting or distributing
communications, cable television, power, electricity, gas, oil, crude products, water,
steam, waste, or any other similar commodity including any fire or police signal
system as well as streetlights associated with roadways owned by local agencies.
However, when used in the context of Utility Adjustments of facilities to
accommodate the Project, the term “Utility” or “utility” excludes (a) storm water
facilities, and (b) traffic signals, ramp metering systems, and flashing beacon systems
for the Project. The appurtenances to each utility facility shall be considered part of
the facility, including the utility source, guide poles, Service Lines, supports, etc.
Without limitation, any service lateral connecting directly to a utility shall be
considered an appurtenance to that utility, regardless of the ownership of such service
lateral. The appurtenances to each facility shall be considered part of the facility.

12. Utility Adjustment means each relocation (temporary or permanent), abandonment,
Protection in Place, removal (of previously abandoned utility facilities as well as
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newly-abandoned facilities), replacement, rearrangement, reinstallation, necessary
safety and protective measures, and/or modification of existing Utilities necessary to
accommodate the Project or CONTRACTOR’s work and necessary for the continuous
operation of the system’s service. The term “Utility Adjustment”, however, excludes
work associated with facilities owned by any railroad. For any utility crossing the
Project’s right of way, the Utility Work for each crossing of the Project’s right of way
by that utility shall be considered a separate Utility Adjustment. For any utility
installed longitudinally within the Project’s right of way, the Utility Work for each
continuous segment of that utility located within the Project’s right of way shall be
considered a separate Utility Adjustment. The term “Utility Adjustments” specifically
excludes any work relating to storm water facilities providing drainage for the
Project’s right of way. The term “relocation,” or “adjustment,” or words of similar
meanings used in any Utility Agreements have the same meaning as “Utility
Adjustment”.

13. Utility Agreement means an agreement between a Utility Owner and SCDOT relating
to the Utility Adjustment, Protection in Place, or other disposition of the Utility
Owner’s utility facility with respect to the Project. Utility Agreements are “Prior
Rights Contracts”, where a Utility Owner’s facility that has senior real property rights
to SCDOT’s rights with respect to the utility facility’s location.

14. Utility Owner means the operator of any Utility (including both privately held and
publicly held entities, cooperative utilities, and municipalities and other governmental
agencies as defined under state law).

15. Utility Standards means the standard specifications, special provisions, standards of
practice, Standard Material & Construction Specifications, and construction methods
that a Utility Owner customarily applies to facilities (comparable to those utility
facilities that are the subject of a Utility Adjustment or Protection in Place on account
of the Project) constructed by the Utility Owner (or for the Utility Owner by its
contractors). The term includes “Design Criteria” (Criteria) which are the Utility
Standard of the Utility.

16. Utility Work means the design and construction necessary for a Utility Adjustment,
including any Incidental Utility Work necessary for the Utility Adjustment. Any
Utility Work furnished or performed by CONTRACTOR is part of the
CONTRACTOR’s scope of work; any Utility Work furnished or performed by a
Utility Owner is not part of CONTRACTOR’s scope of the work.

B. General Obligations

1. CONTRACTOR shall be responsible for coordinating, documenting, monitoring,
scheduling, and providing all efforts to know and understand the Project construction
and demolition activities with all Utilities that may be affected by the Project,
including but not limited to, sending plans, meetings, correspondence, phone calls, as
may be necessary to perform work for this Project, needed for the construction of the
Project. This includes coordination with Utilities that perform their own Utility Work
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and coordination with Utilities that have chosen the CONTRACTOR to perform In-
Contract Utility Work.

2. CONTRACTOR shall ensure completion of all Utility Adjustments that are necessary
or desirable (according to CONTRACTOR’s design of the Project) to accommodate
the Project in accordance with the then-current CPM Schedule.

3. CONTRACTOR shall be responsible for all conflict avoidance measures, including
all temporary relocation costs, if applicable, and eliminating any conflicts as among
all Utilities within the Project’s right of way. This includes performing such design
work, additional Subsurface Utility Engineering (SUE) (including quality Level A),
surveying and coordinating to avoid conflicts, including specifically where Ultilities
from different Utility Owners are co-located or closely located. CONTRACTOR shall
ensure that each relocated utility does not present a current or future conflict with the
Project or other Utility Adjustments. CONTRACTOR shall ensure that there are no
conflicts with the proposed highway improvements, or between each of the Utilities
relocation plans. The resolution of any conflicts between Utility Owners and the
construction of the Project shall be the responsibility of the CONTRACTOR. If said
Utility Owner interferes or fails to relocate conflicting utilities in a timely manner, see
Delay Relief section below.

4. CONTRACTOR shall conduct a reasonable investigation of the Project work site prior
to commencement of any construction work in any particular area to facilitate proper
identification of all utility facilities in that area and include in its design work all such
utility facilities so as to minimize disruption to Utilities and Utility Owners’ normal
operations, to avoid conflicts between or among Utilities and the completed Project
where possible, and to minimize conflicts where conflicts cannot be avoided. If there
is a dispute between the CONTRACTOR and SCDOT as to whether a Utility
Adjustment is required, SCDOT shall have the final determination.

5. CONTRACTOR shall coordinate, monitor, document and otherwise undertake the
necessary efforts to cause Utility Owners performing their own Utility Adjustments to
perform such work timely, in coordination with the CONTRACTOR’S work under
this Agreement, and in compliance with the standards of design and construction and
other applicable requirements specified in the Agreement.

6. CONTRACTOR shall ensure that all Utility Work performed by or on behalf of
CONTRACTOR complies with the requirements of this Contract.

7. CONTRACTOR is responsible for complying with the Utility Standards provided in
Attachment B.

8. CONTRACTOR at all times shall coordinate and cooperate, and require its
subcontractors, consultants, and suppliers to coordinate and cooperate with SCDOT,
Utility Owners, adjacent property owners, and any third parties (whether retained by
or on behalf of SCDOT) performing work on or around the Project’s right of way.

C. Specific Obligations
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1. CONTRACTOR shall not commence Utility Work until the following conditions have
been satisfied:

a. All governmental approvals or permits necessary to begin Utility Work on that
portion of the Project’s right of way have been obtained, and CONTRACTOR has
furnished, or caused to be furnished, to SCDOT fully executed copies of any such
approvals or permits;

b. All rights of access acceptable to SCDOT, in its discretion, for such portion of the
Project have been identified and obtained, as applicable, including resolution of
disputes relating to Prior Rights;

c. CONTRACTOR has satisfied any other requirements or conditions to
commencement of Utility Work set forth under Exhibit 7.

2. For those Utilities that have Prior Rights and elect not to be In-Contract but perform
its own Utility Adjustments, such as Utility Work will be covered by an executed
Utility Agreement. CONTRACTOR shall be responsible for collecting and
submitting the Utility Agreement documentation as set forth in Exhibit 7.

3. For those Utilities where the CONTRACTOR determines that the SCDOT has prior
rights, CONTRACTOR, may exercise these rights. If the Utility Owner disputes that
SCDOT has senior real property rights in such portion of the Project’s right of way,
then CONTRACTOR shall promptly notify SCDOT, and SCDOT shall be responsible
for addressing the dispute. As between CONTRACTOR and SCDOT, SCDOT shall
have final determination of the Utility Owner’s real property rights and specifically,
as between SCDOT and the Utility Owner, which entity has Prior Rights.

4. CONTRACTOR not authorize a Utility to begin its Utility Adjustments
in-witing by SCDOT. [ AEEERGSGHS]

5. CONTRACTOR shall provide timely design information reasonably required by the
Utility Owners who are performing their own Utility Adjustments under Utility
Agreements and No Prior Rights Arrangements.

6. CONTRACTOR shall address any requests by Utility Owners that CONTRACTOR
design and/or construct a Betterment. Any Betterment performed as part of a Utility
Adjustment by CONTRACTOR shall be subject to the same standards and
requirements as if it were a necessary Utility Adjustment, and are included in
Attachment B. Under no circumstances shall CONTRACTOR proceed with any
Betterment that is incompatible with the Project or are not in compliance with
applicable law, governmental approvals or permits obtained for the Project, this
Agreement, or the CPM Schedule. Under no circumstances will CONTRACTOR be
entitled to any additional compensation or time extension hereunder as the result of
any Betterment, which is not identified in Attachment B, whether performed by
CONTRACTOR or by the Utility Owner.
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D. Utility Costs

1.

CONTRACTOR shall be responsible for the cost of all the utility coordination set
forth above unless otherwise expressly stated herein.

CONTRACTOR shall be responsible for the cost of all In-Contract Utility Work.

3. CONTRACTOR shall bear all costs and delay risks associated with any repeated

Utility Adjustments as a result of the CONTRACTORs design of the Project.
CONTRACTOR shall not be responsible for any repeated Utility Adjustments for
errors or omission caused by the Utility’s design or construction.

Additional Utility Adjustments, whether Temporary Relocations or otherwise, that in
each case are desired by the CONTRACTOR for but not limited to construction
staging, access or convenience, shall be the sole responsibility of CONTRACTOR and
all associated costs shall be borne by the CONTRACTOR.

CONTRACTOR is responsible for all costs associated with relocating utility facilities
owned by SCDOT.

For those utilities that have prior rights, elect not to be In-Contract, and are located
inside of the proposed Project Right of Way Limits, SCDOT will be responsible for
permanent relocation costs as defined by the federal and state laws and regulations.
For all other Utilities that have prior rights, the CONTRACTOR shall be responsible
for relocation costs as set forth in the Utility Agreement required in Exhibit 7, Section
2, bullet 2. The actual cost of such Utility Adjustments will be deducted from the
CONTRACTOR’s progress payments after payments are made by SCDOT to the
Utility under the Utility Agreement.

For those utilities where the CONTRACTOR determines that the SCDOT has prior
rights, CONTRACTOR may exercise these rights and require the Utility Owner to
bear the costs of the Utility Adjustment of its facility subject to state laws.

CONTRACTOR shall be responsible for the cost of all Incidental Utility Work,
including specifically in those circumstances where CONTRACTOR may otherwise
be entitled to additional costs or additional time (and accordingly costs or delays
relating to Incidental Utility Work shall be excluded).

E. Standards of Performance

CONTRACTOR shall perform coordination for all Utility Work in accordance with this
Agreement, Exhibit 7, Attachment B, SCDOT’s “A Policy for Accommodating Utilities
on Highway Rights of Way”, the applicable State laws, and the Code of Federal
Regulations (CFR), Title 23, Chapter 1, Subchapter G, part 645, subparts A and B. In the
event of a conflict among the foregoing technical requirements, the provisions that
establish the higher quality, manner or method of performing the Utility Work, or
establish better practice, as determined by SCDOT in its sole discretion, shall be used.

F. Failure of Utility Owners to Cooperate:
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1. CONTRACTOR shall notify SCDOT promptly if:

a.

CONTRACTOR is unable (or anticipates that it will be unable), after diligent
efforts, to reach agreement with a Utility Owner on any agreement or arrangement
necessary for CONTRACTOR to perform any Utility Work, or for Utility Owner
to perform its own Utility Adjustments under Utility Agreement or under No Prior
Rights Agreements, including encroachment permits, in either case within a
reasonable time,

CONTRACTOR reasonably believes for any other reason that any Utility Owner
would not undertake or permit a Utility Adjustment in a manner consistent with the
timely completion of the Project,

CONTRACTOR becomes aware that any Utility Owner is not cooperating in a
timely manner to provide agreed-upon work or approvals, or

Except as expressly stated otherwise in this Contract Astiele-VH, any other dispute
arises between CONTRACTOR and a Utility Owner with respect to the Project,
despite CONTRACTOR's diligent efforts to obtain such Utility Owner’s
cooperation or otherwise resolve such dispute.

2. Such notification may include a request that SCDOT assist in resolving the dispute or
in otherwise obtaining the Utility Owner’s timely cooperation. CONTRACTOR shall
provide SCDOT with such information as SCDOT requests regarding the Utility
Owner's failure to cooperate and the effect of any resulting delay to the critical path
reflected on the then-current CPM Schedule. After delivering to SCDOT any such
notification or request for assistance, CONTRACTOR shall continue to use diligent
efforts to pursue the Utility Owner’s cooperation.

3. If CONTRACTOR requests SCDOT's assistance pursuant to the above paragraph,
then, subject to clause F.4 below, the following provisions shall apply:

a.
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CONTRACTOR shall provide evidence reasonably satisfactory to SCDOT that (i)
the subject Utility Adjustment is necessary, (ii) the time for completion of the
Utility Adjustment in the then-current CPM Schedule was, in its inception, a
reasonable amount of time for completion of such work, (iii) CONTRACTOR has
made diligent efforts to obtain the Utility Owner’s cooperation, and (iv) the Utility
Owner is not cooperating. (The foregoing clauses F(1)(a) through (d) are referred
to herein as the “conditions to assistance™).

Following SCDOT's receipt of satisfactory evidence, SCDOT shall take such
reasonable steps as CONTRACTOR may request to obtain the cooperation of the
Utility Owner or resolve the dispute; however, SCDOT shall have no obligation to
pursue legal proceedings, or to exercise any other remedy available to it under
applicable law or existing contract, unless SCDOT elects to do so in its sole
discretion.
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c. Any assistance SCDOT provides shall not relieve CONTRACTOR of its sole
responsibility for compliance with its obligations and timely completion of all
Utility Work, except as otherwise expressly set forth herein.

4. If SCDOT objects in writing to a request for assistance pursuant to the above clause,
based on CONTRACTOR’s failure to satisfy one or more of the conditions to
assistance, then CONTRACTOR shall take such further action as is appropriate to
satisfy the condition(s) (and as pertains to conditions F.1.(c) and F.1.(d), take such
action within the succeeding ten days to obtain the Utility Owner’s cooperation) and
shall then have the right to submit another request for assistance on the same subject
matter. No resubmittal will be accepted unless all SCDOT objections have been
addressed in accordance with this clause 4. This process shall be followed until
CONTRACTOR succeeds in obtaining the Utility Owner’s cooperation or in
otherwise resolving the dispute or until SCDOT determines, based on evidence
CONTRACTOR presents, the conditions to assistance have been satisfied.

G. Relief for Certain Utility-Related Circumstances

1. CONTRACTOR shall have no right to make a claim under this clause, and shall bear
either or both of any additional costs or delays to the then-current CPM Schedule,
arising out of, relating to, or resulting from any breach of this Agreement any
negligence, recklessness, willful misconduct, fraud, or violation of any applicable law,
governmental approval or permit by or on behalf of CONTRACTOR.
CONTRACTOR shall bear the burden of proving that any delay to the CPM Schedule
could not have reasonably been mitigated or avoided. Furthermore, CONTRACTOR
hereby acknowledges and agrees that it has assumed all risks with respect to the need
to effect all Utility Adjustments required for the Project.

2. So long as CONTRACTOR has met its burden of proof described above and has
achieved the conditions for SCDOT’s assistance, where SCDOT’s efforts were unable
to mitigate or remove the impediment to the progress of the Utility Work, then,-

CONTRACTOR shall be entitled to a Contract

a. Additional time

1. SCDOT’s failure to meet any time parameters set forth in Exhibit 7,
ii.  Utility Owner’s unreasonable refusal to approve a Utility Adjustment of its
utility facility within the boundaries of the Project right of way;
iii.  delays by Utility Owners under Utility Agreements;
iv.  delays by Utility Owners under No Prior Rights Arrangements;
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delays caused by Materially Inaccurate Utility information with respect to
underground utilities only (excluding Service Lines); and

delays directly attributable to any material modification to the terms and
conditions of any Utility Standards or approved Relocation Sketches provided
to CONTRACTOR that has a material impact on CONTRACTOR’s obligations
under this Agreement.

CONTRACTOR is responsible for all costs incurred under clauses 2. a. 1, ii, iii, Vi.
Above for the first 180 days of time granted for the Utility delay. After 180 days of
time granted for Utility delay CONTRACTOR and SCDOT shall share the cost
equally until 360 days; provided, CONTRACTOR demonstrates actual, direct, and
documented costs incurred are solely and directly incurred under clauses 2. a. i, ii,
iii, vi. After 360 days of time granted for Utility delay, SCDOT shall bear the
remaining costs; provided, CONTRACTOR demonstrates actual, direct, and
documented costs incurred are solely and directly incurred under clause 2. a. i, ii,
iii, and iv. above.

The burden of actual, direct, and documented costs incurred which are solely and
directly attributable to the delays described in clauses 2. a. v. and vi. above, are
those of the SCDOT.

3. CONTRACTOR’s entitlement to a Contract Change Request under clause 2 above is
subject to the following additional limitations:

a.
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CONTRACTOR shall not be entitled to any disruption damages related to Utility
delay claims.

CONTRACTOR shall not be entitled to any punitive, indirect, special, incidental,
or consequential damages in connection with any additional costs claimed pursuant
to clause 2 above;

Delay costs shall be limited to those as listed in Section 105.16.5 of the SCDOT
standard specifications 2007;

CONTRACTOR shall not be entitled to any relief under clause 2.a.v. above
(Materially Inaccurate Utility information) if the existence of a Utility in the correct
location and/or size, as applicable, was known to CONTRACTOR, or an person or
entity for which CONTRACTOR is legally responsible, as of the submission of the
Cost Proposal or would have become known to CONTRACTOR as of such date by
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undertaking a Reasonable Investigation, as defined in Article XIII, Differing Site
Conditions.

If Railroad property is impacted by the Project, the following provisions shall apply:
H. Railroad Coordination

1. CONTRACTOR shall be responsible for all coordination, monitoring, and otherwise
undertake the necessary efforts to work with the involved Railroad or Railroad
Companies (Railroad), including but not limited to, sending plans, meetings,
correspondence, phone calls, writing/reviewing Right of Entry agreement, as may be
necessary to perform work on or within 50 feet of Railroad property for this Project,
needed for the construction of the Project. All correspondence shall include the
railroad file number and railroad milepost information. CONTRACTOR shall provide
project specific information and railroad coordination material to SCDOT as set forth
in EXHIBIT 6.

2. As the Railroad may update such information from time to time, CONTRACTOR
shall bear the additional burden as well as benefit from any reduced burden in
connection with any such updated information without adjustment to the Contract
Time or the Contract Price; provided, however, that such updated information shall be
part of these technical requirements without further action by the Parties; provided,
further, that if SCDOT desires that CONTRACTOR perform some or all of the
original scope of the work as relates to Railroad’s reduced burden, then
CONTRACTOR shall comply with such direction, without abrogating
CONTRACTOR s responsibility for the design of the Project.

3. CONTRACTOR’s obligation relating to insurance policies and processes shall be
deemed additional insurance-related obligations of the CONTRACTOR under this
Agreement.

I. Right of Entry

CONTRACTOR shall apply for and obtain approval from the Railroad for all required right
of entry agreements necessary for the Project, including but not limited to, surveys, boring,
etc. CONTRACTOR shall provide a copy of the right of entry agreement to SCDOT prior
to entering the Railroad’s property. The CONTRACTOR shall apply for right of entry 120
days prior to commencing work where Right of Entry is necessary. CONTRACTOR shall
comply with the conditions of entry and right of way/real property interest document
requirements in Exhibit 6.

J. Approved Plans

CONTRACTOR shall perform work on Railroad property in accordance with plans,
specifications, special provisions and Railroad manuals set forth in Exhibit 6.
CONTRACTOR shall not perform work until the CONTRACTOR’s plans have been
approved by the Railroad. Any revision to the approved plans shall not be carried out until
the Railroad provides CONTRACTOR written approval of the revisions.
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K. Railroad Costs, Railroad Design Reviews

1. CONTRACTOR shall be responsible for the cost of railroad coordination and any
other cost for services provided by the Railroad or the Railroad’s Agent that exceeds
the Preliminary Engineering and Construction Force Account Estimates provided in
Attachment B, or as modified by an approved ATC. This includes all expenses such
as Railroad flagging operations and Railroad design reviews. CONTRACTOR shall
also be responsible for all costs associated with designing and constructing the Project
on or within Railroad Property or right of way.

2. 2. CONTRACTOR shall be responsible for Railroad cost at the prevailing industry
flagging rate plus overhead for the flagging expenses and associated flagging
condition, including any inflation or rate increases, up to those durations outlined in
Attachment B, or as modified by an approved ATC and CONTRACTOR, within the
Contract Price, shall be responsible for costs at such rates, with such markups, for
duration at or beyond those outlined in Attachment B.

3. CONTRACTOR shall establish appropriate design review time frames and package
submittals consistent with the earlier of those required hereunder or as may be
requested by the Railroad in order to mitigate the costs for railroad review of Project
plans. SCDOT will be responsible for all costs associated with Railroad design review
of the CONTRACTOR’s design plans, including any inflation or rate increases, up to
those durations outlined in Attachment B, or as modified by an approved ATC.

L. Relief for Certain Railroad Costs, Delays

1. CONTRACTOR shall have no right to make a claim under this clause, and shall bear
either or both of any additional costs or delays to the then-current CPM Schedule,
arising out of, relating to, or resulting from any breach of this Agreement or of the
provisions of the Railroad Agreements assigned or delegated to CONTRACTOR, any
negligence, recklessness, willful misconduct, fraud, or violation of any applicable law,
governmental approval or permit by or on behalf of CONTRACTOR.
CONTRACTOR shall bear the burden of proving that any delay to the CPM Schedule
could not have reasonably been mitigated or avoided. Furthermore, CONTRACTOR
hereby acknowledges and agrees that it has assumed all risks with respect to the need
to work with the Railroad.

2. Solongas CONTRACTOR has met its burden of proof described above, then, subject
to the conditions below, CONTRACTOR shall be entitled to a Contract Change

Request that provides for, in each case without double counting for Concurrent Delays
for which CONTRACTOR would otherwise be entitled to relief:

a. Additional time, on a day-by-day basis, to achieve Substantial Completion for each
day of delay to the CPM Schedule which results in an identifiable and measurable
delay of an activity on the critical path under the then-current CPM Schedule, after
consumption of all then-available float.
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b. Actual, direct, and documented costs incurred solely and directly attributable
following notification of delays to the critical path reflected on the most recent
agreed CPM Schedule in excess of 90 days of delay. The 90 days may comprise
consecutive impact periods. After 90 days the CONTRACTOR and SCDOT shall
share impact costs on an equal basis for 91-180 days. After 180 days SCDOT will
be responsible for cost of delays to the critical path reflected on the most recent
agreed CPM Schedule.

3. Contractor’s entitlement to a Contract Change Request above is subject to the
following additional limitations:

a. CONTRACTOR shall not be entitled to any disruption damages in connection with
any additional costs claimed with respect to any Railroad-related delay;

b. CONTRACTOR shall not be entitled to any punitive, indirect, special, incidental,
or consequential damages in connection with any additional costs claimed above;

c. Delay costs shall be limited to those as listed in Section 105.16.5 of the SCDOT
standard specifications 2007 as revised; and

d. CONTRACTOR shall not be entitled to an extension of time or additional costs if
the delay arising out of, relating to, or resulting from Railroad participation in the
Project is concurrent with any other unrelated delay to an activity on the critical
path under the then-current CPM Schedule for which CONTRACTOR is
responsible under this Agreement.

M. Progress Payments Reduction

Once the RR Agreements are executed, SCDOT shall review and administer the invoices
for costs received from the Railroad. The approved Railroad invoiced amount that exceeds
the Preliminary Engineering and Construction Force Account Estimates provided in
Attachment B, or as modified by an approved ATC, will be deducted from Progress
Payments due and owing to the CONTRACTOR.

N. Separate Utility Agreement

CONTRACTOR is advised that all Utility Adjustments required within Railroad right of
way or property will require separate agreements between the affected Utility Owner and
the Railroad. CONTRACTOR shall notify the Utility Owner that it needs to obtain a
Railroad encroachment permit. CONTRACTOR shall be responsible for all coordination
necessary for the Utility Owner to obtain permits for Utility Adjustments within Railroad

property.
RIGHT-OF-WAY

A. Definitions:
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1. Right of Way Services means all acquisition services, including written appraisals
and negotiation, as set forth in the SCDOT Acquisition Manual and all relocation
assistance services as set forth in the SCDOT Relocation Assistance Manual
(collectively the “Right of Way Services”).

2. CONTRACTOR-Designated Right of Way means any interest (permanent or
temporary) in real property located outside of the proposed Project right of way limits,
as depicted on the SCDOT Right of Way Plans for this Project, that is specifically
identified by CONTRACTOR in an SCDOT approved Alternative Technical Concept
(ATC).

3. Just Compensation means the SCDOT approved value, based on appraisals prepared
by an appraiser from the Approved SCDOT Appraiser List of parcels impacted by the
Project. In determining Just Compensation, only the value of the property to be
acquired or taken, any diminution in the value of the landowner's remaining property,
and any benefits to be derived from the proposed Project including the value of any
property or rights relinquished or reverting to the landowner as a part or result thereof
shall be considered.

4. Eligible Relocation Assistance Payments means payments approved by SCDOT
pursuant to SCDOT Relocation Assistance Manual.

5. Premium Right of Way Acquisition Costs means the amount of a negotiated
settlement that exceeds Just Compensation set in the approved SCDOT Appraisal or
jury award.

6. Additional Right of Way means additional property identified after Contract
execution that is not identified on the SCDOT Right of Way Plans or as
CONTRACTOR-Designated Right of Way, is determined necessary for completing
the design and construction of the Project, and which SCDOT has agreed to acquire.

7. Additional Areas means additional real property rights or interests, in each case that
are not intended for use as part of the permanent right of way that is desired by
CONTRACTOR for, but not limited to, construction staging, access, or borrow pits,
or other similar temporary uses.

8. Hold-off Parcels means those parcels on the Right of Way Plans where Right of Way
Service have not been completed prior to award of the Contract

9. Project Right of Way Limits means the new and existing limits shown in the Project
Right of Way Plans in Attachment B.

B. SCDOT Right-of-Way Service Responsibilities

1. SCDOT shall perform Right of Way Services with respect to the following property:
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a. All right of way parcels identified on SCDOT Right of Way Plans as set forth in
Attachment B, (Right of Way Plans);

b. AIll CONTRACTOR-Designated Right of Way; and
c. All Additional Right of Way.

2. SCDOT will provide CONTRACTOR with SCDOT approved right-of-way
certifications, for all parcels acquired for the design of the Project.

3. SCDOT will provide CONTRACTOR with a Right of Way Certification, included in
Attachment B, which will identify Hold-off Parcels and provide a date the
CONTRACTOR will have access to the parcel post award. SCDOT will update the
Right of Way Certification in each Addendum to inform the CONTRACTOR of the
status of Right of Way Services on Hold-off Parcels.

C. CONTRACTOR Responsibilities:
1. CONTRACTOR shall be responsible for the following:

a. Acquisition of any Additional Areas. Acquisition of any Additional Areas shall be
the sole responsibility of CONTRACTOR, and any title or interest shall be secured
in the name of the CONTRACTOR. CONTRACTOR shall provide SCDOT the
location and documentation for these Additional Areas when purchased or leased.
CONTRACTOR shall furnish SCDOT a copy of any agreements, whether for
purchase or lease, for the use of Additional Areas in conjunction with the
construction of the Project. . Any necessary permit modifications are the
responsibility of the CONTRACTOR.

b. Right of Way Activity Plan. Within 45 days of execution of the Contract,
CONTRACTOR shall submit a Right of Way Activity Plan to the SCDOT’s right
of way project manager and it shall include the following:

1. Establish a clear zone adjacent to properties occupied by persons to be displaced
in which construction equipment shall not be operated or parked,
ii.  Establish a clear zone for construction for properties occupied by persons to be
displaced to minimize undue impacts or hardships,
iii.  Establish a method of protecting equipment and property from vandalism or
unauthorized use,
iv.  Provide reasonable and safe access to residences or businesses that are to be
displaced until such time as the property is vacant, and
v.  Observe the property rights of landowners of adjacent and/or yet to be acquired
properties.

c. Cooperation in all respects with SCDOT and shall cause all personnel to be
available to and assist SCDOT in connection with the eminent domain
proceedings, including testifying as an expert witness for the duration of the
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Project. After completion of the Project, CONTRACTOR shall continue to
provide such cooperation and assistance of personnel as and when requested by
SCDOT, For purposes hereof, “personnel” means expert witnesses, surveyors,
land planners and other consultants utilized by CONTRACTOR in connection
with the Project,

d. Observation and/or implementation, as applicable, of all commitments in the Right
of Way instruments included in Attachment B, and

e. Observation and/or implementation, as applicable, of any commitments in the Right
of Way instruments secured by SCDOT (excluding CONTRACTOR-Designated
Right of Way and Additional Right of Way) after submittal of the Cost Proposal
shall be performed under a Contract Change Request.

D. SCDOT Cost:
1. SCDOT shall be responsible for the following:

a. Cost of Right of Way Services necessary to secure the right of way identified on
the SCDOT Right of Way Plans set forth in Attachment B, and

b. Just Compensation, Eligible Relocation Assistance Payments, and Premium Right
of Way Acquisition costs to secure the parcels identified on the SCDOT Right of
Way Plans set forth in Attachment B, and

c. Cost of all commitments in the Right of Way instruments shown on SCDOT Right
of Way Plans but secured by SCDOT (excluding CONTRACTOR-Designated
Right of Way and Additional Right of Way) after submittal of the Cost Proposal.

d. 50% of Premium Right of Way Cost for CONTRACTOR Designated Right of Way.
E. CONTRACTOR Cost:
1. CONTRACTOR shall be responsible for the following:

a. Cost of CONTRACTOR-Designated Right of Way and Additional Right of Way
which includes the following;

i.  Right of Way Services performed by SCDOT;

ii. The cost of condemnation proceedings incurred by SCDOT including
expert witness fees, and all fees and expenses for exhibits, transcripts,
photos and other documents and materials production, other than attorneys’
direct fees;

iii.  Just Compensation;

iv.  Premium Right of Way Acquisition Costs for Additional Right of Way;

v.  50% of Premium Right of Way Cost for CONTRACTOR Designated Right of
Way;
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vi.  Permitting and re-evaluation or modification of permits, if necessary;
vii.  All governmental permits or approvals for the acquisition of additional areas;
and
viii.  Eligible Relocation Assistance Payments.

b. Cost of Additional Areas and associated costs;

c. Cost of all commitments in the Right of Way instruments included in Attachment
B; and

d. Cost of all commitments in the Right of Way instruments for CONTRACTOR-
Designated Right of Way and Additional Right of Way.

2. Cost associated with securing CONTRACTOR-Designated Right of Way and
Additional Right of Way shall be submitted to CONTRACTOR by SCDOT via
Contract Change Request and deducted from CONTRACTOR’s Contract Price
through a change order. For each request for Additional Right of Way,
CONTRACTOR shall include an identification of the parcel(s)/rights(s), right of way
plan sheets and a justification for its need related to the Project.

3. In the event that the Additional Right of Way is from a parcel where SCDOT 1is
actively negotiating a Hold-off Parcel, CONTRACTOR agrees to share in the cost of
the acquisition and relocation assistance as follows:

a. CONTRACTOR shall be responsible for the cost of the updated appraisal and Just
Compensation of that portion of the property attributable to the Additional Right of
Way;

b. CONTRACTOR shall be responsible for the cost of any increase in Eligible
Relocation Assistance Payment attributable to the Additional Right of Way;

c. CONTRACTOR shall be responsible for 50% of the combined cost of all Right of
Way Services; and

d. CONTRACTOR shall be responsible for 50% of the combined Premium Right of
Way Acquisition Costs.

e. CONTRACTOR shall be responsible for 100% of the Premium Right of Way
Acquisition Cost for the rights of way which may be identified on the Hold-off
Parcel list, but the acquisition has been completed by signed settlement document,
easement or deed prior to the request for Additional Right of Way.

F. Access to Parcels:

1. CONTRACTOR shall not enter any parcel prior to CONTRACTOR’s receipt of the
SCDOT right of way certification for that parcel. Only in exceptional circumstances
will a certification be approved by SCDOT based on a right of entry. Certification
may be on a tract-by-tract basis.
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If CONTRACTOR enters any property in connection with the Project without having
obtained the SCDOT right of way certification, in addition to all other rights and
remedies provided by law or equity or available under the Contract or otherwise,
CONTRACTOR shall be responsible for its costs and all costs incurred by SCDOT
as a result thereof. The CONTRACTOR shall not be entitled to an extension of time
in such case. Wlere the CONTRACTORs entry onto such property causes, results
in, or contributes to a delay by SCDOT in acquiring said property or parcel, or any
other property or parcel owned by the same owner.

G. Schedule, Delays:

1.

SCDOT makes no guarantees or warranties when the delivery date will be for SCDOT
to acquire and certify the CONTRACTOR-Designated Right of Way or Additional
Right of Way. However, SCDOT will provide guidance on the time needed to acquire
CONTRACTOR-Designated Right of Way during the ATC process. CONTRACTOR
is responsible for allocating sufficient time and arranging its CPM schedule to avoid
impacts caused by access to CONTRACTOR-Designated Right of Way and
Additional Right of Way. CONTRACTOR shall not be entitled to schedule impacts,
delays or extension of time to the Project caused by Right of Way Services in securing
CONTRACTOR-Designated Right of Way or Additional Right of Way.

CONTRACTOR shall not be entitled to schedule impacts, delays or extension of time
to the Project caused by its acquisition of Additional Areas.

. To the extent that SCDOT has not provided access to Project right of way or is

unable to provide access to the Project right of way on or prior to the date set
forth on the Right of Way Certification in Attachment B, SCDOT may notify
CONTRACTOR of a revised projected date for delivery of access. Upon such notice
or, in the absence of such notice, upon the failure to provide access on the date
specified on the Right of Way Certification, CONTRACTOR shall: (i) take immediate
action to minimize any cost and time impact and shall work around such parcel until
access can be provided, including rescheduling and re-sequencing the work to
minimize or avoid any delay to the Project; and (ii) provide SCDOT written notice,
within fifteen calendar days after receipt of such notice from the SCDOT or upon
SCDOT’s failure to meet the date specified on the Right of Way Certification whether
the lack of access will result in a delay to Substantial Completion of the Project.
CONTRACTORs failure to provide such notice shall bar the CONTRACTOR from
asserting a delay or seeking delay damages for lack of access to the parcel.

IX. PERMITTING

1.

The following conditional permit has been acquired and is available in Attachment B
under the Environmental Compliance Article of this Contract (and consists in the only
governmental approval or permit for which SCDOT is responsible hereunder:

USACE Section 404 Permit in Attachment B.
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3. Any Permit modifications, alterations, re-evaluations or changes will be the
responsibility of the CONTRACTOR as further detailed in Article X and Exhibit 8.
CONTRACTOR shall comply with all environmental permit requirements as set forth
in Exhibit 8.

4. Utility Adjustments and other activities outside the right of way limits and/or outside
of the identified impact area covered by SCDOT’S USACE Section 404 Permit the
will require separate USACE Section 404 permit.

5. Except for the aforementioned permit acquired by SCDOT, CONTRACTOR shall
obtain all permits necessary for completion of this Project. This includes all permits
associated with the wet Utility Adjustments by the CONTRACTOR. The
CONTRACTOR shall maintain and comply with all permits obtained by SCDOT and
CONTRACTOR necessary for completion of this Project. The CONTRACTOR shall
comply with all local, state, and federal permitting requirements. Regarding any
permit or license that must be obtained in the name of SCDOT, the CONTRACTOR
shall perform all functions within its power to obtain the permit or license, and
SCDOT shall cooperate in this effort and perform the functions that the permitting
process dictates must be performed by SCDOT. The CONTRACTOR shall submit
permit applications to SCDOT and. SCDOT will submit the permit application to the
appropriate permitting agency indicating that CONTRACTOR is acting as an agent
for SCDOT. If said regulatory agencies fail to issue permits in a timely manner,
SCDOT may, on an individual basis, consider a time extension for permit approval
delays when CONTRACTOR can demonstrate that the application was submitted in
a timely manner, all reasonable efforts have been made to expedite the permit
approval, and that the delay has a direct impact on the Critical Path. CONTRACTOR
shall not be entitled to additional compensation for delays in permit approval.

6. SCDOT is responsible for compensatory mitigation up to but not exceeding the
mitigation credits identified for CCR Phase 2 as set forth in the USACE Section 404
Individual Permit, specifically those set forth in the Impacts and Mitigation
Spreadsheet. The total number of stream and wetland credits for CCR Phase 2 is set
forth in the Impacts and Mitigation Spreadsheet included in the USACE Section 404
Individual Permit (IP) and separately listed under the Environmental Compliance
section in Attachment B. The Impacts and Mitigation Spreadsheet shall be completed
as detailed in Exhibit 8. CONTRACTOR is responsible for all compensatory
mitigation requirements in excess of the aforementioned mitigation credits.

7. CONTRACTOR is also responsible for compensatory mitigation associated with the
wet utilities to be relocated by the CONTRACTOR. Compensatory mitigation for
wetland/stream impacts beyond the identified impact area covered by SCDOT’s
USACE 404 Permit for wet Utility Adjustments may be available through an approved
mitigation bank or Permittee Responsible Mitigation (PRM) as define in EPA’s 2008
Mitigation Rule. If the impacts associated with the wet utilities to be relocated by the
CONTRACTOR do not exceed those impacts per each jurisdictional feature identified
in the approved permit of CCR Phase 2, no additional mitigation will be required.
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ENVIRONMENTAL COMPLIANCE

A. Compliance with Environmental Commitments

CONTRACTOR shall comply with all Environmental Documents and requirements,
including but not limited to:

1.

All NEPA environmental determinations and commitments set forth in the combined
Final Environmental Impact Statement (FEIS) / Record of Decision (ROD), approved
for the Carolina Crossroads Project by the Federal Highway Administration (FHWA)
on May 2, 2019 and Re-Evaluations dated August 3, 2020 and October 29, 2020,
included in Attachment B, any modification thereto, and requirements of Exhibit §;

All stipulations and conditions under which SCDOT received approval of the
Environmental Document(s) and any modifications resulting from a re-evaluation of
the Document(s). If the CONTRACTOR elects to construct the Project in a manner
that is not consistent with the assumptions in the SCDOT prepared environmental
documents, the CONTRACTOR will be responsible for revising the environmental
documents and provide any additional studies that may be required. All revisions will
require SCDOT and FHWA, if applicable, approval prior to any right of way
acquisition or construction activity;

All social, economic, and environmental studies required by regulatory authorities in
the course of construction;

All cost, preparation, revision, acquisition, compliance, and adherence to conditions
of any permits required by federal, state, or local laws or regulations; and

The resolution of any deviations from the Contract Documents, drawings or other
information included in the environmental permits. Any proposed changes within the
permitted areas would need to be coordinated with SCDOT’s Environmental Services
Office (ESO).

B. Preconstruction / Partnering Conference(s)

CONTRACTOR shall conduct one (or more, if appropriate) pre-construction / partnering
conference(s) prior to any construction activity to discuss environmental, permitting and
sustainability issues, which conference shall include all subcontractors, and, to the extent
feasible, representatives from the U.S. Army Corps of Engineers, the S.C. Department of
Health and Environmental Control Water Quality Division, the FHWA, CONTRACTOR,
and SCDOT.

C. Protection of Archaeological and Paleontological Remains and Materials

1.

2.

When archaeological or paleontological remains are uncovered, CONTRACTOR
shall immediately halt operations in the area of the discovery and notify SCDOT.

Archaeological remains consist of any materials made or altered by man which
remains from past historic or prehistoric times (i.e. older than 50 years) Examples
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include old pottery fragments, metal, wood, arrowheads, stone implements or tools,
human burials, historic docks, structures or not recent (i.e. older than 100 years) vessel
ruins. Paleontological remains consist of animal remains, original or fossilized, such
as teeth, tusks, bone, or entire skeletons.

3. CONTRACTOR shall cease the work in the vicinity of the discovery, notify SCDOT,
and afford SCDOT the opportunity to preserve, document, and recover the remains
and materials of archaeological and paleontological importance for the State.
CONTRACTOR shall carry out all instructions of SCDOT for the protection of
archeological or paleontological remains, including steps to protect the site from
vandalism and unauthorized investigations, from accidental damage and from dangers
such as heavy rainfall or runoff.

4. CONTRACTOR shall be entitled to relief under, but subject to the terms and
conditions of the “Differing Site Conditions” provisions under Article XIII.

D. Community and Public Relations Support Plan

The CONTRACTOR shall provide to SCDOT for review and written approval a
Community and Public Relations Support Plan as part of the Project in accordance with
Exhibit 5. The Community and Public Relations Support Plan shall identify the process
by which the CONTRACTOR shall (1) provide SCDOT with relevant and timely
construction-related information for public distribution and (2) assist SCDOT with
promoting public awareness of the Project’s benefits and impacts. All costs associated
with Community and Public Relations Support Plan shall be the responsibility of
CONTRACTOR and be included in the Contract Price.

E. Sustainability Certification and Verification

CONTRACTOR shall be responsible for sustainable practices and techniques as part of the
construction of this Project through the Envision v3 and INVEST program set forth in
Exhibit 8. Applicable Envision v3 credits have been identified based on the Modified
Selected Alternative, which is included in Attachment B. The applicable Envision v3
credits are listed in the Sustainability Action Plan included in Attachment B.
CONTRACTOR shall obtain the credits and associated levels of achievement for those
credits by the deadlines set forth in the Final Sustainability Action Plan and as required in
Exhibit 8. All costs associated with obtaining, implementing and documenting Envision
v3 credit requirements and INVEST documentation and application assistance shall be the
responsibility of the CONTRACTOR.

XI. HAZARDOUS MATERIALS
A. Identified Hazardous Materials

1. The CONTRACTOR 1is referred, in addition to this Article, to Exhibit 84,
Environmental Prejeet DPesten Criteria and Attachment B for information and
requirements regarding Hazardous Materials inspections and other environmental
documentation regarding Hazardous Materials. The CONTRACTOR shall be
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responsible for handling, storage, remediation, and disposal of any materials, wastes,
substances and chemicals deemed to be a solid waste or hazardous waste under
applicable state or federal law, (hereinafter "Hazardous Materials") encountered at the
Site which were identified in the Hazardous Materials inspections or other
environmental documentation regarding Hazardous Materials provided in Exhibit .,
Environmental Prejeet—Design Criteria and Attachment B and the cost of these
activities shall be included in the Contract Price.

2. 1If the CONTRACTOR’s plan includes demolition, removal, or disposal of existing
structures not previously inspected by SCDOT, the CONTRACTOR is required to
perform lead-based paint and asbestos inspections on the existing structures prior to
performing those activities. The cost of the lead-based paint and asbestos inspections
shall be included in the Contract Price. Removal of lead-based paint and asbestos and
lead-based paint and asbestos containing materials identified by inspections shall be
by a qualified independent firm retained by the SCDOT or by negotiating a Contract
Change Request with the CONTRACTOR as outlined in the procedures in Exhibit 5,
Section 104 — Contract Changes. See Attachment B for asbestos containing materials
and lead-based paint reports conducted by SCDOT.

3. If the CONTRACTOR’s plan includes demolition, removal, or disposal of existing
structures previously surveyed by SCDOT, but the asbestos inspection reports have
expired, the CONTRACTOR is required to perform new asbestos inspections on the
existing structures prior to performing those activities. The cost of the asbestos
inspections shall be included in the Contract Price. The cost of removal, handling,
storage, remediation, and disposal of asbestos containing materials identified in the
expired inspection reports shall be included in the Contract Price.

4. A copy of the lead-based paint and asbestos inspection reports and the notification of
demolition or renovation forms must be submitted to SCDHEC at least ten (10)
working days prior to demolition of an existing structure. Prior to submitting the
reports and forms to South Carolina Department of Health and Environmental Control
(SCDHEC), the CONTRACTOR shall obtain the RCE’s signature.  The
CONTRACTOR is responsible for obtaining all required permits and other approvals
to proceed with the work.

5. The CONTRACTOR is responsible for all necessary containment, removal,
transportation, and disposal of the subsurface and surface Hazardous Materials
identified in inspections or other environmental documentation provided in
Attachment B in compliance with all applicable Federal (EPA, OSHA & DOT) and
State (SCDHEC & SCDOT) and local (County and Municipality) requirements for
Hazardous Materials and worker health and safety.

B. Unexpected Hazardous Materials

Upon encountering any unexpected Hazardous Materials, the CONTRACTOR shall follow
the procedures as described below:
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1. CONTRACTOR shall stop Work immediately in the affected area and duly notify
SCDOT and, if required by state or federal law, all government or quasi-government
entities with jurisdiction over the Project or site.

2. Upon receiving notice of the presence of Hazardous Materials, SCDOT will take
necessary measures required to verify that the Hazardous Materials are remediated or
rendered harmless. Such necessary measures will include SCDOT either (i) retaining
qualified independent firm or (ii) negotiating a Contract Change Request with
CONTRACTOR.

3. CONTRACTOR shall resume Work at the affected area of the Project only after
written notice from SCDOT that the (i) Hazardous Materials have been removed or
rendered harmless and (ii) all necessary approvals have been obtained from all
government and quasi-government entities having jurisdiction over the Project.

4. CONTRACTOR’s Contract Price and/or Contract Time shall be adjusted to the extent
CONTRACTOR’s cost and/or time of performance has been adversely impacted by
the presence of Hazardous Materials.

5. If a Contract Change Request is negotiated, the CONTRACTOR shall comply with
Exhibit 5, Section 104 — Contract Change.

6. For purposes of this Project, the Hazardous Material Generator shall be listed as
“SCDOT” of any and all Hazardous Materials and/or hazardous wastes associated
with work on the Project, with the exception that CONTRACTOR shall be the
generator for all Hazardous Materials 1it, its consultants, subconsultants,
subcontractors or suppliers, brings on to the Project or that is brought to the Project
by them and subsequently is caused to be released on the Project by the
CONTRACTOR, CONTRACTOR’s design consultants, subcontractors and
suppliers. The foregoing shall not preclude or limit any rights or remedies that
SCDOT may have against third parties and/or prior owners, lessees, licensees and
occupants of the Project’s right of way.

7. SCDOT is not responsible for Hazardous Materials actually brought to the Project by
CONTRACTOR, CONTRACTOR’s design consultants, subcontractors and suppliers
or anyone for whose acts they may be or are liable. SCDOT is not responsible for
negligent or willful acts by CONTRACTOR, CONTRACTOR’s design consultants,
subcontractors and suppliers or anyone for whose acts they may be or are liable
relating to Hazardous Materials found at the site. CONTRACTOR shall indemnify,
defend and hold harmless SCDOT and SCDOT's officers, directors, employees and
agents from and against all claims, losses, damages, liabilities and expenses, including
attorney's fees and expenses arising out of or resulting solely from those Hazardous
Materials actually brought to the Project or negligent or willful acts relating to
Hazardous Materials, or both by CONTRACTOR, CONTRACTOR's design
consultants, subcontractors and suppliers or anyone for whose acts they may be or are
liable.
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DEMOLITION, REMOVAL & DISPOSAL OF STRUCTURES

CONTRACTOR shall be responsible for the demolition, removal and disposal of all structures
and their appurtenances within SCDOT Right of Way necessary for the completion of the
Project, to include those portions which may extend outside the right of way, but were
purchased as a part of the acquisition process. Structures shall include the bridges identified
in the scope of work and all buildings acquired for the Project. All necessary permitting shall
comply with Articles I1.B.4 and IX of the Contract. Handling and disposal of Hazardous
Materials shall be in accordance with Article XI of the Contract. Before demolition of the
structures, the CONTRACTOR shall complete and submit a Notification of Demolition and
Renovation form to the South Carolina Department of Health and Environmental Control.

DIFFERING SITE CONDITIONS
A. Differing Site Conditions, Defined; Burden of Proof

1. “Differing Site Conditions” are concealed or latent physical conditions encountered at
the Project site during the term of the Agreement that (i) materially differ from the
conditions reasonably assumed to exist at the site (Type 1); or (ii) are of an unusual
nature, differing materially from the conditions ordinarily encountered and generally
recognized as inherent in the work provided for in the Agreement (Type 2). Type 1
conditions are those geotechnical or geological deviations from what is normally
assumed to exist based on information provided in the RFP and actual site location.
The only Type 2 conditions eligible for relief under this Article XIII are:

a. The discovery at the site of any archaeological, paleontological, biological or
cultural resource; provided that the existence of such resource was not disclosed in
the RFP (to the extent not addressed pursuant to Article X); and

b. The discovery at the site of any species listed as threatened or endangered under
the Federal or State Endangered Species Act, except for those species disclosed as
threatened or endangered in the RFP; and

c. The discovery at the site of any manmade object or manmade condition not
normally found in subsurface material; and

d. The discovery at, near or on the site of any unexpected artesian condition as
determined by SCDOT.

2. The definition of Differing Site Condition excludes unanticipated utilities and
unexpected Hazardous Waste.

3. CONTRACTOR shall bear the burden of proving that a Differing Site Condition exists
and that CONTRACTOR could not have reasonably (i) designed the Project or (ii)
worked around the condition, including by resequencing, relocating, or redeploying
its forces to other portions of the Project or other activities unrelated to its work, so as
to avoid additional cost. CONTRACTOR shall have no right to claim that any
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condition constitutes a Differing Site Condition if (A) CONTRACTOR, or any person
or entity for which CONTRACTOR is legally responsible, had actual knowledge
regarding such conditions prior to submission of the Cost Proposal, or (B) such
condition would have become known to CONTRACTOR based upon a Reasonable
Investigation prior to the submission of the Cost Proposal, as defined below.
Furthermore, CONTRACTOR hereby acknowledges and agrees that, based upon the
opportunity to review all available information, seek reasonable additional
information, visit the Project site prior to submission of the Cost Proposal, and make
any additional subsurface explorations or soil tests that CONTRACTOR determined
to have been useful, in each case, prior to the submission of the Cost Proposal, it has
assumed all risks with respect to the need to work around locations impacted by
Differing Site Conditions.

B. Responsibility

1. Type 1: SCDOT is responsible for only Type 1 Differing Site Conditions that exist
throughout a specified area around each SCDOT-provided test hole, as listed in the
geotechnical data in Attachment B. For purposes of the Type 1 portion of the
definition of Differing Site conditions, “reasonably assumed to exist” means that the
geotechnical and geological conditions indicated with respect to each SCDOT test
hole exist throughout an area represented by a five-foot radius drawn from the center
of the test hole.

2. Type 2: SCDOT is responsible for only Type 2 Differing Site Conditions listed above.

3. CONTRACTOR shall assume responsibility for all other Differing Site Conditions
not identified as Type 1 or Type 2.

C. Relief for Certain Differing Site Conditions

1. CONTRACTOR shall submit a Contract Change Request to seek any relief for
Differing Site Conditions for which SCDOT has responsibility. So long as
CONTRACTOR has met its burden of proof as set forth in paragraph A.3 above that
a condition is a Differing Site Condition for which CONTRACTOR is entitled to
certain relief, CONTRACTOR shall be entitled to submit a Contract Change Request
that provides for:

a. additional time, to achieve Substantial Completion for a Differing Site Condition
that causes or will result in an identifiable and measurable disruption to the critical
path under the then-current CPM Schedule, after consumption of all then-available
float; provided, however, that SCDOT may, in its sole discretion, elect to order
acceleration, in which case the Contract Change Request shall not provide for an
adjustment to the then-current CPM Schedule as a result of such Differing Site
Condition;

b. actual, direct, and documented costs incurred solely and directly attributable to the
Differing Site Condition;
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c. acceleration costs, only if SCDOT elects to order acceleration.

2. CONTRACTOR’s entitlement to a Contract Change Request is subject to the
following additional limitations:

CONTRACTOR shall not be entitled to any disruption damages in connection with
any additional costs claimed with respect to any Differing Site Condition;

d. CONTRACTOR shall not be entitled to any punitive, indirect, special, incidental,
or consequential damages in connection with any additional costs claimed with
respect to any Differing Site Condition;

e. costs shall not exceed those allowed in, and calculated pursuant to Section 105.16.5
of the SCDOT Standard Specifications, with the exception of extended job site
overhead rates which shall be as set forth in Exhibit 5 of the RFP;

f. CONTRACTOR shall not be entitled to an extension of time or additional costs if
the delay attributable to the Differing Site Condition is concurrent with any other

unrelated delay to an activity on the critical path under the then-current CPM
Schedule for which CONTRACTOR is responsible under this Agreement.

g. If SCDOT directs acceleration of the Work, as part of CONTRACTOR’s Contract
Change Request, CONTRACTOR shall show all acceleration costs associated with
meeting the original scheduled date for Substantial Completion.

D. Diftering Site Condition Procedure

1. If CONTRACTOR encounters known or suspected Differing Site Conditions,
CONTRACTOR shall promptly notify SCDOT by either submitting a formal notice
to SCDOT (for those conditions that CONTRACTOR anticipates are
CONTRACTOR s responsibility) or submitting a Contract Change Request (for those
conditions that CONTRACTOR anticipates are SCDOT’s responsibility), in either
case without substantially disturbing or altering the affected area. [f CONTRACTOR
is entitled to relief, then CONTRACTOR shall not resume work that affects or
reasonably could affect the condition until a Contract Change Request is executed or
a Force Account order is issued for the affected work. If CONTRACTOR is not
entitled to relief, or if CONTRACTOR elects not to pursue relief to which it may
otherwise be entitled, then CONTRACTOR shall not resume work that affects or
reasonably could affect the condition until SCDOT consents to work resuming, subject
to applicable law and governmental approvals.

2. Each Contract Change Request relating to a Differing Site Condition shall be
accompanied by:

a. a statement signed by a qualified professional setting forth (i) all relevant
assumptions made by CONTRACTOR with respect to the condition at the relevant
portion of the Site, (ii) justifying as reasonable the basis for all such assumptions
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which includes supporting documentation, (iii) explaining exactly how the
condition encountered qualifies as a Differing Site Condition and (iv) listing the
specific work-arounds the CONTRACTOR undertook, to mitigate any cost and
delay effects of the encounter with the condition, and

b. a signed statement certifying that CONTRACTOR, and any person or entity for
which CONTRACTOR is legally responsible (i) had no actual knowledge
regarding such condition as of the submission of the Cost Proposal and (ii) such
condition would not have become known to CONTRACTOR based upon a
Reasonable Investigation.

3. If the request is based on Type 1 Differing Site Conditions, the Contract Change
Request shall also include detailed information regarding the alleged error in the
boring data provided by owner or performed by CONTRACTOR forming the basis
for the request, and shall explain how CONTRACTOR’s assumptions would have
changed had the boring data been accurate.

4. Upon submittal of a Contract Change Request or other notice as set forth above,
SCDOT will investigate the conditions within three business days and if it is
determined that (1) a Differing Site Condition exists, (2) the condition is SCDOT’s
responsibility, and (3) the condition causes an increase in the cost or time required for
performance of the work, the Contract will be adjusted consistent with the relief
provided above.

5. SCDOT shall have the right to require the CONTRACTOR to resume work in the area
at any time, even though an investigation may still be ongoing. CONTRACTOR shall
promptly resume work in the area upon receipt of notification from SCDOT to do so.

E. Reasonable Investigation

“Reasonable Investigation” means the following activities by appropriate, qualified
professionals prior to the submission of the Cost Proposal:

1. Visit and visual, non-intrusive inspection of the site and adjacent locations, except
areas to which access rights have not been made available prior to the submission of
the Cost Proposal;

2. Review and analysis of all reference documents;

3. Review and analysis of SCDOT-provided governmental approvals or permits, if any,
available prior to the submission of the Cost Proposal;

4. Reasonable inquiry with real property, particularly those properties indicating former
gas stations/auto garages, and utility owners or occupants, including request for and
review of plans provided thereby, if any;

5. Review and analysis of laws, regulations, rules, ordinances, etc. applicable to the
Project prior to the submission of the Cost Proposal; and
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6. Other activities sufficient to familiarize CONTRACTOR with surface and subsurface
conditions, including the presence of utilities, hazardous materials, archeological,
paleontological and cultural resources, and threatened or endangered species, affecting
the site or surrounding locations.

FORCE MAJEURE

Delays or failures of performance, in each case, that materially and adversely affect
performance of the CONTRACTOR hereunder, shall not constitute breach of the Agreement
if and to the extent such delays or failures of performance result in a delay to the critical path
identified in the current accepted CPM Schedule that are caused by:

[S—

acts of God or the public enemy;
2. expropriation or confiscation of facilities;

compliance with any order or request of any governmental authority other than
SCDOT or a party in privity with it;

4. achange in law after the CONTRACTOR’S submission in response to the RFP that
directly and substantially affects performance of the Project;

5. acts of war (including civil and revolutionary); invasion, armed conflict, violent act of
foreign enemy, military or armed blockade, military or armed takeover of the Project
or the Site;

6. rebellion, terrorism, riot, insurrection, civil commotion or sabotage that causes direct
physical damage to, or otherwise directly causes interruption to construction or direct
losses during maintenance of the Project;

7. fires, floods, earthquakes, including all foreshocks and aftershocks, where such
earthquakes include ground shaking, liquefaction, settlement, or ground movements
that directly impact, and cause damage to, temporary or permanent works of the
Project; landsides caused by natural events, tornados, hurricanes, tropical storms,
sinkholes caused by natural events, in each case directly impacting the physical
improvements of the Project or CONTRACTOR'’S performance of the scope of the
work;

8. explosions, nuclear explosion, including radioactive contamination that triggers
CONTRACTOR’s obligations pertaining to hazardous materials hereunder and, in
each case directly impacting the physical improvements of the Project or performance
of the CONTRACTOR’s scope of work,

9. national or regional unavailability or shortage of materials, as determined by SCDOT;

10. embargos directly affecting materials required to perform the CONTRACTOR’S
scope of the work;

11. quarantine or suspension by the Governor, President, or other regional authority, or
declared epidemic or pandemic, in each case, directly affecting the CONTRACTOR’s
performance of the scope of the work;
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12. declared state of emergency by the Governor, the U.S. President or regional authority
having jurisdiction over the Project or the CONTRACTOR’S performance of the
scope of the work;

13. strikes (both national or regional strikes)or other concerted acts of workman not
arising out of or relating to CONTRACTOR or any person or entity for which
CONTRACTOR is responsible;

14. vehicle, as defined by 56-1-10 of South Carolina Code of Laws, collision that occurs
prior to Final Completion, the impact of which causes damage to full pavement
structure, bridge structure, noise wall, barrier wall/retaining wall or overhead sign
structure of the Project;

(each of the foregoing a “Force Majeure Event”), except, in each case, to the extent that any of
the foregoing events or consequences of such events (i) arose out of (A) any breach of Contract
by CONTRACTOR or any person or entity for whom CONTRACTOR is legally responsible,
(B) any act or omission by CONTRACTOR or any such person or entity, (C) any negligence,
recklessness, willful misconduct, fraud, or violation of laws by CONTRACTOR or any such
person or entity; or (ii) could reasonably have been avoided by CONTRACTOR or any such
person or entity (by the exercise of caution, due diligence or reasonable efforts, or otherwise).
Any expense attributable to such occurrence of a Force Majeure Event shall not entitle
CONTRACTOR to an adjustment in the Contract Price, as it is the Parties’ intent that these
events will be compensated under the CONTRACTOR’s appropriate insurance policy. The
duration of delay to the critical path identified in the current accepted CPM Schedule directly
caused by a Force Majeure Event shall be added to the Contract Time.

CONTRACTOR shall bear the burden of proving that a Force Majeure Event exists and that
CONTRACTOR could not have reasonably worked around the condition, including by
resequencing, relocating, or redeploying its forces to other portions of the Project or other
activities unrelated to its work, so as to avoid additional delay or cost..

WARRANTY

1. CONTRACTOR warrants that it will perform all services in accordance with the
standards of care and diligence normally practiced by recognized engineering and
construction firms in performing services and obligations of a similar nature.
CONTRACTOR warrants that all materials and equipment furnished shall be of good
quality and new unless otherwise authorized by SCDOT and that the construction shall
conform to the Contract requirements. CONTRACTOR agrees to promptly correct,
at its own expense, defects or deficiencies in materials and workmanship that appear
prior to and during a period of three years after Final Completion of the Project. This
shall include all plant-produced materials (i.e. asphalt, concrete, etc.) and In-Contract
Utility Work. CONTRACTOR shall not be responsible for damages caused by
SCDOT’s failure to provide timely notification of potentially damaged or defective
work of which SCDOT had actual knowledge. CONTRACTOR shall properly
perform, at the written request of SCDOT made at any time within the warranty period
after Final Completion of the Project as defined in Article IV.A.5, all steps necessary
to satisfy the foregoing warranty and correct any element of the Project or the services
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that is defective or does not reflect such standards of care and diligence. The cost of
such corrective services shall be CONTRACTOR’s responsibility.

2. CONTRACTOR further warrants the performance of all bridge components on all
structures for three years from Final Completion of the Project. If a component fails
to perform properly for any reason, including but not limited to normal wear and tear,
the CONTRACTOR shall replace the failed component at no cost to SCDOT.

3. The warranty periods begin at Final Completion of the Project. CONTRACTOR shall
immediately abate any warranty deficiency that poses an unsafe condition to the
public; otherwise deficiencies shall be corrected no later than 30 days from the
determination of corrective action. In the event CONTRACTOR, after notice, fails to
promptly abate the deficiency or fails to make correction within the prescribed 30
days, SCDOT may have the deficiency corrected. All costs associated with such
correction by SCDOT shall be the responsibility of the CONTRACTOR and its
Surety. With respect to any component that is repaired or replaced pursuant to this
warranty, the warranty period of that component shall be the longer of one year from
repair or replacement of the component or the remainder of the original warranty
period.

4. CONTRACTOR shall take all steps necessary to transfer to SCDOT any
manufacturer’s or other third-party’s warranties of any materials or other services used
in the construction of the Project.

5. These warranties are in addition to all warranties implied by law.

6. In addition to the warranties outlined above, for In-Contract Utility Work the
CONTRACTOR agrees to promptly correct, at its own expense, defects or
deficiencies in materials and workmanship that appear prior to and during a period
beginning at Substantial Utility Work Completion, as defined in Exhibit 7, ending
three years from Final Completion of the Project

XVL. INDEMNITY
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DEFAULT; SUSPENSION; TERMINATION

A. CONTRACTOR Events of Default (Contractor Default).

1. CONTRACTOR shall be in default of this Agreement if:

a.

Project ID P039719

CONTRACTOR fails to begin performance of the scope of the work promptly
following issuance of the Notice to Proceed;

CONTRACTOR fails to perform the scope of the work in accordance with (i) the
documents described in Article I (Contract Documents), (ii) the final, and as
applicable, as-approved deliverables under Article I1.J, (iii) applicable standards set
forth therein;

CONTRACTOR refuses to remove, replace, and correct rejected materials, or
nonconforming or unacceptable work;

CONTRACTOR (i) suspends, ceases, or stops performance of the scope of the
work, or (ii) fails to perform the scope of the work continuously and diligently to
completion, in either case (A) where CONTRACTOR fails to resume performance
or to prosecute the work, as determined in SCDOT’s reasonable discretion) as is
identified in Preliminary Notice of Delinquency and thereafter in any Notice of
Delinquency (as each such term is defined in Section 108 of the Standard
Specification), within 15 days after dispatch of such Notice of Delinquency, and
(B) excluding work stoppages directed by SCDOT, approved by SCDOT, or for
other reasons expressly permitted under this Agreement;

CONTRACTOR abandons all or a material part of the Project, which abandonment
is deemed to occur if (i) CONTRACTOR demonstrates through statements, acts, or
omissions an intent not to continue, for any reason other than for a reasons expressly
permitted under this Agreement, or (ii) no significant progress in the work is
performed for a continuous period of more than 15 days unless due to
CONTRACTOR’s compliance with work stoppages directed by SCDOT or for
reasons expressly permitted under this Agreement;

CONTRACTOR fails to resume performance of the scope of the work that has been
suspended or stopped within five calendar days after (i) cessation of the event
preventing performance (and for which CONTRACTOR is expressly permitted to
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have suspended or stopped performance under this Agreement) or (ii) receipt of
notice from SCDOT to resume performance;

Insolvency, Bankruptcy Events:

CONTRACTOR commences a voluntary case seeking liquidation,
reorganization or other relief with respect to CONTRACTOR or
CONTRACTOR’s debts under any U.S. or foreign bankruptcy, insolvency or
other similar law; seeking the appointment of a trustee, receiver, liquidator,
custodian or other similar official of its, or any substantial part of its, assets;
becomes insolvent, or generally does not pay its debts as they become due;
provides notice of its inability to pay its debts; makes an assignment for the
benefit of creditors; or takes any action to authorize any of the foregoing;

An involuntary case is commenced against CONTRACTOR seeking
liquidation, reorganization, dissolution, winding up, a composition or
arrangement with creditors, a readjustment of debts or other relief with respect
to such CONTRACTOR or CONTRACTOR’s debts under any U.S. or foreign
bankruptcy, insolvency or other similar law; seeking the appointment of a
trustee, receiver, liquidator, custodian or other similar official of it or any
substantial part of its assets; seeking the issuance of a writ of attachment,
execution, or similar process; or seeking like relief, and such involuntary case
shall not be contested by it in good faith or shall remain undismissed and
unstayed for a period of 60 days;

In any voluntary or involuntary case seeking liquidation, reorganization or other
relief with respect to CONTRACTOR or its debts under any U.S. or foreign
bankruptcy, insolvency or other similar law, this Agreement or any of the other
Contract Documents, is rejected, including a rejection under 11 U.S.C. Section
365 or any successor statute; or

Any voluntary or involuntary case or other act or event described in clause (g)(1)
or (g)(ii)_shall occur (and in the case of an involuntary case shall not be
contested in good faith or shall remain undismissed and unstayed for a period
of 60 days) with respect to (i) any equity member, partner or joint venture
member of CONTRACTOR, or (i1) any equity member, partner or joint venture
member of CONTRACTOR for whom transfer of ownership or management
authority would constitute an impermissible assignment hereunder;

h. Allows any final judgment to remain unsatisfied for a period that, in SCDOT’s sole

Project ID P039719

judgment, poses a material adverse effect on CONTRACTOR’s ability to perform
the scope of the Work and, in particular, to pay for its obligations to SCDOT,
subcontractors, and suppliers in connection therewith;

CONTRACTOR makes, attempts to make, or suffers a voluntary or involuntary
assignment or transfer of all or any portion of this Agreement or its interest in the
Project without SCDOT’s consent;
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CONTRACTOR materially fails to observe or to perform, or to cause to be
observed or performed, timely any other material covenant, agreement, obligation,
term, or condition required to be observed or performed by CONTRACTOR under
the Agreement including but not limited to:

Fails to supply a sufficient number of properly skilled workmen, tools,
materials and equipment to assure the prompt completion of the work; or
Failure to comply with applicable permits, law, or use of the Project violates
such permits, law, or this Agreement;

Any representation or warranty in the Agreement, the SOQs and Proposal (which
representations and warranties of CONTRACTOR are incorporated into the
Proposal explicitly or by reference), or the Proposal is false in any material respect,
materially misleading, or inaccurate in any material respect when made (except as
relates to continuing representations and warranties), or omits material information
when made (except as relates to continuing representations and warranties);

Any certificate, schedule, report, instrument, or other document delivered by or on
behalf of CONTRACTOR to SCDOT under the Agreement is false or incorrect in
any material respect, materially misleading, or inaccurate in any material respect
when made (except as relates to continuing representations and warranties in any
such certificates, schedules, reports, instruments, or other documents), or omits
material information when made (except as relates to such continuing
representations and warranties);

. CONTRACTOR (i) fails to make any payment owing to SCDOT under the

Agreement in full and when due (including specifically payment of any liquidated
or stipulated damages hereunder); or (ii) fails to make, absent a bona fide and valid
dispute, payment in full and when due for labor, equipment, or materials in
accordance with applicable law and with its agreements with consultants,
subcontractors, subconsultants, vendors, or suppliers;

CONTRACTOR fails (i) to obtain, provide, and maintain any insurance, surety
bonds, guarantees, letters of credit, or other payment or performance security as is
required under the Agreement for the benefit of the relevant parties, or (ii) to
comply with any requirement of the Agreement pertaining to the amount, terms, or
coverage of the insurance or security, or (iii) to pay the associated premiums,
deductibles, self-insured retentions, co-insurance, or any such other amounts with
respect to the insurance or security as and when due;

Unless continued performance of this Agreement is permitted under the terms of a
debarment agreement with the State of South Carolina or otherwise as permitted
under clause 2.e. below, and after any rights of appeal have been exhausted, if
CONTRACTOR, any equity or joint venture member of CONTRACTOR, any
consultant, subcontractor, subconsultant, vendor, or supplier, or any person or
entity for which CONTRACTOR is legally responsible (i) is determined to be
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disqualified, suspended, or debarred, or otherwise is excluded from bidding,
proposing, or contracting with a federal or state department or agency, or (ii) has
not dismissed any consultant, subcontractor, subconsultant, vendor, or supplier
whose work is not substantially complete and who is determined to be disqualified,
suspended, debarred, or otherwise excluded from bidding, proposing, or
contracting with a federal or state department or agency;

CONTRACTOR fails to comply with any order by SCDOT issued under, and
pursuant to a contractual right in, this Agreement, including specifically orders to
suspend CONTRACTOR’s performance of the scope of work, in whole or in part,
within the time allowed in such order; or

CONTRACTOR fails to achieve Substantial Completion or Final Completion by
the respective Long Stop Dates pursuant to Article I'V.

2. Cure Periods. The following list identifies CONTRACTOR’s rights to receive notice
and opportunity to cure before SCDOT may exercise its remedies under clause 3
below, and this list also identifies other Contractor Defaults that are not subject to
cure:

a.
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Except as otherwise specifically set forth in this clause 2, CONTRACTOR and the
surety providing the bond(s) pursuant to Article VI.B shall be entitled to 15 days
prior written notice and opportunity to cure any Contractor Defaults before SCDOT
may exercise any remedies hereunder, including specifically those under clause 3
below.

CONTRACTOR and the surety providing the bond(s) pursuant to Article VI.B shall
be entitled to seven days prior written notice and opportunity to cure the Contractor
Defaults under clauses XVILL.A.1.h., m., and n. before SCDOT may exercise any
remedies hereunder, including specifically those under clause 3 below.

Except with respect to those Contractor Defaults listed in clauses d. and e. below,
if Contractor Defaults under clauses XVII.A.1.a., f., m., and n. are capable of cure
(as determined by SCDOT in its sole discretion) but, by its nature, cannot be cured
within such seven or 15 day period, as applicable, (also as determined by SCDOT
in its sole discretion), then CONTRACTOR shall commence to cure such
Contractor Default within such seven or 15 day period, as applicable, and thereafter
diligently prosecute such cure to completion within 60 days or such other later time
as determined by SCDOT, in its sole discretion, before SCDOT may exercise any
remedies hereunder, including specifically those under clause 3 below.

Except with respect to those Contractor Defaults listed in clause c. above and clause
e. below, if a Contractor Default under clause XVII.A.1.e. cannot be cured within
15 days (as determined by SCDOT in its sole discretion), then CONTRACTOR
shall commence to cure such Contractor Default within such 15 day period, and
thereafter diligently prosecute such cure to completion within 30 days or such other

Page 83 of 108



Carolina Crossroads
Phase 2 — Broad River Road at [-20 Interchange
Richland County

later time as determined by SCDOT, in its sole discretion, before SCDOT may
exercise any remedies hereunder, including specifically those under clause 3 below.

e. CONTRACTOR hereby acknowledges and agrees that no notice and no
opportunity to cure is required with respect to the Contractor Defaults under clauses
XVILA.l1.g., i, k., 1., o.(i1), p. and q., and SCDOT has the right to exercise its
remedies hereunder immediately, including specifically those under clause 3
below.

f.  With respect to the Contractor Default under clause XVIL.A.1.0., CONTRACTOR
shall take appropriate steps to obtain, or to require its equity or joint venture
member of CONTRACTOR, any consultant, subcontractor, subconsultant, vendor,
or supplier, or any person or entity for which CONTRACTOR is legally responsible
to obtain, a debarment agreement with the State of South Carolina in connection
with any pending action for disqualification, suspension or debarment or any
pending agreement for voluntary exclusion from bidding, proposing or contracting.
If a debarment agreement is obtained that permits continued performance under this
Agreement, then the disqualification, suspension, debarment or agreement for
exclusion shall not be considered a Contractor Default. If, however, such a
debarment agreement is not obtained, the CONTRACTOR shall have the following
cure rights:

i.  With respect to a Contractor Default under clause XVIL.A.1.0(i) involving
CONTRACTOR, CONTRACTOR shall have 60 days after the effective date
of the disqualification, suspension, debarment or agreement for exclusion to
(1) obtain a debarment agreement allowing continued performance or
(i1) otherwise cure the Contractor Default;

ii.  With respect to a Contractor Default clause XVII.A.1.0(i) involving any equity
or joint venture member of CONTRACTOR involving any equity or joint
venture member of CONTRACTOR, CONTRACTOR shall have 60 days after
the effective date of the disqualification, suspension, debarment or agreement
for exclusion (i) to remove the affected equity or joint venture member and
obtain SCDOT’s approval of the change in the ownership structure of
CONTRACTOR, (ii) to obtain a debarment agreement allowing continued
performance or (iii) otherwise cure the Contractor Default; and

iii.  With respect to a Contractor Default under clause XVII.A.1.0(i) involving a
consultant, subcontractor, subconsultant, vendor, or supplier, or any other
person or entity for which CONTRACTOR is legally responsible,
CONTRACTOR shall have 60 days after the effective date of the
disqualification, suspension, debarment or agreement for exclusion to obtain a
debarment agreement allowing continued performance or otherwise cure the
Contractor Default.

3. Remedies.

a. GQGeneral Provisions.
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Failure to provide notice to CONTRACTOR’s surety providing the bond(s)
pursuant to Article VL.B shall not preclude SCDOT from exercising its
remedies under this clause 3.

SCDOT shall also be entitled to exercise any other rights and remedies available
under this Agreement, or available at law.

SCDOT’s rights under this Agreement shall be cumulative and shall be in
addition to every other right provided under this Agreement or at law, and the
exercise or beginning of the exercise by SCDOT of any one or more of any of
such rights or remedies shall not preclude the simultaneous or later exercise by
SCDOT of any or all other such rights or remedies.

Except as expressly stated otherwise in this Agreement, SCDOT’s exercise of
any right or remedy does not waive or release, nor shall be deemed to waive or
release, CONTRACTOR from any obligations or limiting other remedies that
may be available to SCDOT,

b. SCDOT Step-In

1.
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C.
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Subject to any surety rights under surety bond(s) placed for the Project pursuant
to Article VI.B., SCDOT shall have the right, but not the obligation, to pay such
amounts and or perform such acts as may then be required of CONTRACTOR
under the Agreement or contracts with consultants, subcontractors,
subconsultants, vendors, or suppliers, whether assigned to SCDOT.

SCDOT may appropriate any or all materials and equipment on the Site as
SCDOT determines may be suitable and acceptable and, if and when consistent
with the terms of any surety bond(s) placed pursuant to Article VI.B, SCDOT
may direct the Surety to complete the Project, may enter into an agreement for
the completion of the Project (with the surety or another contractor), or may
complete the Project itself. If SCDOT exercises any right to perform any
obligations of CONTRACTOR, then SCDOT may, but is not obligated to,
among other things: (A) perform or attempt to perform, or cause to be
performed, such work; (B) spend such sums as SCDOT deems necessary and
reasonable to employ and pay such architects, engineers, consultants, and
contractors, and obtain materials and equipment as may be required to complete
such work; (C) execute all applications, certificates, and other documents as
may be required to complete the Project, including paying such amounts and
performing such other acts as may then be required from CONTACTOR
pursuant to its subcontracts with consultants, subcontractors, vendors, and
suppliers; (D) modify or terminate any contractual arrangements; (E) take any
other actions that SCDOT may, in its sole discretion, consider necessary to
complete the Project; and (vi) prosecute and defend any action or proceeding
incident to completion of the Project.

SCDOT may deduct from any amounts payable by SCDOT to CONTRACTOR
such amounts payable by CONTRACTOR to SCDOT, including those damages
listed in clause c. below.

Performance Security
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SCDOT may make demand upon and enforce any surety bond, and make
demand upon, draw on and enforce and collect any letter of credit, guaranty or
other payment or performance security available to SCDOT under this
Agreement, with respect to such Contractor Default in any order.

SCDOT will apply the proceeds of any such action to the satisfaction of
CONTRACTOR’s obligations under this Agreement, including payment of
amounts due to SCDOT.

The provisions of clauses (i) and (ii), shall not apply where access to any such
surety bond, letter of credit, guaranty or other payment or performance security
is for the purpose of satisfying damages owing to SCDOT, in which case
SCDOT shall be entitled to make demand, draw, enforce and collect regardless
of whether Contractor Default is subsequently cured.

iv.  SCDOT will notify CONTRACTOR at the same time or promptly after it takes
any action to make demand upon, draw on, enforce or collect any such surety
bond, letter of credit, guaranty or other payment or performance security.

d. Damages

Project ID P039719

1.

Without limiting SCDOT’s right to deduct in the event of self-performance
under clause 3.b. above, and except as limited by SCDOT’s agreement to
liquidate certain damages as specified in the Agreement, SCDOT shall be
entitled to recover any and all damages available at law on account of the
occurrence of a Contractor Default. CONTRACTOR shall owe any such
damages that accrue after the occurrence of Contractor Default regardless of
when any notice regarding any Contractor Default is given or whether
Contractor Default is subsequently cured. Such damages include, but are not
limited to:

a) the aggregate of reimbursements owing SCDOT;
b) any liquidated or stipulated damages accrued;

c) 125% of the amounts SCDOT deems advisable to cover any existing or
threatened claims of consultants, subcontractors, subconsultants, vendors,
suppliers, other laborers, or other persons or entities;

d) amounts of any losses incurred or reasonably expected to be incurred by
SCDOT in completing the Project;

e) the cost to complete or remediate uncompleted or other nonconforming
work, plus an administrative charge equal to 10% of such costs;

f) throw-away costs for unused portions of the completed portions of the
Project

g) increased financing costs of SCDOT, if any,
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h) other damages or amounts that SCDOT has or will be incurred to rectify
any breach or failure to perform by CONTRACTOR and/or to bring the
condition of the Project to the standard it would have been in if
CONTRACTOR had complied with its obligations to carry out and
complete the Work in accordance with the Contract Documents; and

1) other damages or amounts that SCDOT has determined are or may be
payable to SCDOT under this Agreement.

Where this Agreement is terminated, the damages recoverable by SCDOT shall
also include the present value of:

a) actual and projected costs to SCDOT to terminate, take over the Project,
re-procure and replace CONTRACTOR;

b) actual and projected delay costs; and

c¢) actual and projected increases in costs to SCDOT to complete the Project.

Damages owed to SCDOT under this clause c. shall bear interest at the statutory
rate of interest under S.C. Code Ann. 34-31-20 from and after the date any
amount becomes due to SCDOT until the date paid. The interest rate shall
accrue on all amounts SCDOT has had to pay in excess of the remaining balance
of the Contract Price from the date of SCDOT’s payment.

Additional Provisions pertaining to costs.

a) If, after termination, it is determined that the CONTRACTOR was not in
default, or that the default was excusable, the rights and obligations of the
parties shall be the same as a termination by SCDOT for its convenience.

b) In lieu of the provisions of this Article XVII for terminating this
Agreement for cause, SCDOT may pay CONTRACTOR for the work
already completed in accordance with the Agreement and may treat the
work remaining undone as if it had never been included or contemplated
by this Agreement. No claim under this clause (C) will be allowed for
prospective profits on, or any other compensation relating to, work
remaining and uncompleted by CONTRACTOR.

Termination of the Agreement by SCDOT.

CONTRACTOR acknowledges and agrees that any Contactor Default would
result in material and substantial harm to SCDOT’s rights and interests under
this agreement, and therefor justifies termination of this Agreement unless fully
and completed cured within the applicable cure period, if any, under clause
XVILA.2.

Upon expiration of any applicable cure period (if any), and after complying
with other obligations of SCDOT, if any, under any surety bonds provided by
CONTRACTOR under Article VL.B., if CONTRACTOR’s surety providing
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such bond(s) refuses to complete the work or fails to take over the work under
the terms of the performance bond, then SCDOT may in its sole discretion
terminate this Agreement for cause. If SCDOT terminates this Agreement for
cause, SCDOT shall deliver a notice to the CONTRACTOR so stating, and
termination will be effective three days after dispatch, unless otherwise
specified in such notice.

f. Joint and Several Liability of CONTRACTOR and Surety/ies

If a Contractor Default occurs, CONTRACTOR, and any surety providing the
bond(s) pursuant to Article VI.B shall be jointly and severally liable to SCDOT
for all costs, damages, and expenses of SCDOT listed under clause XVILLA.3.d.,
including specifically any interest that accrues thereon, whether by virtue of late
payment by CONTRACTOR or late payment by surety.

g. Final Release

Except as otherwise expressly provided in this Agreement, if this Agreement is
earlier terminated for any reason, then SCDOT’s payment to CONTRACTOR
of the amounts required under this Agreement (if any) shall constitute full and
final satisfaction of, and upon payment SCDOT shall be forever released and
discharged from, any and all claims, causes of action, suits, demands and losses,
known or unknown, suspected or unsuspected, that CONTRACTOR may have
against SCDOT caused by, arising out of, relating to, or resulting from this
Agreement or termination thereof, or the Project. Upon such payment,
CONTRACTOR shall execute and deliver to SCDOT all such releases and
discharges as SCDOT may reasonably require to confirm the foregoing, but no
such written release and discharge shall be necessary to give effect to the
foregoing satisfaction and release.

B. Suspension of the work for cause

1. Notwithstanding the notice and cure period provisions of this Article XVII, if not
substantially cured promptly after SCDOT notifies CONTRACTOR of any of the
following, SCDOT has the authority to suspend the Work by written order, wholly or
in part, for CONTRACTORs failure to:

a. handle (1) Hazardous Waste, or (ii) any archaeological, paleontological, biological,
or cultural resource, in any case, in accordance with prudent industry practices,
applicable laws, governmental approvals, or permits; or

b. comply with any law, governmental approval or permit.

2. If not substantially cured within three days after SCDOT delivers notice thereof to
CONTRACTOR, SCDOT has the authority to suspend the Work by written order,
wholly or in part, for CONTRACTOR’s failure to:
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a. observe any conditions to commencement of certain portions of the scope of the
Work and thereafter commences performance;

b. provide proof of required insurance coverage hereunder;

c. maintain any surety bond(s) required hereunder;

d. correct any nonconforming work; or

e. perform the scope of the work in compliance with the Agreement.

3. CONTRACTOR shall promptly comply with any such written suspension order, even
if it disputes the grounds for suspension. CONTRACTOR shall promptly
recommence performance of the scope of the work upon receipt of written notice from
SCDOT directing CONTRACTOR to resume performance. SCDOT will lift the
suspension order promptly after CONTRACTOR fully cures and corrects the
applicable breach or failure to perform or any other reason for the suspension order
ceases to apply.

4. SCDOT shall have no liability to CONTRACTOR in connection with any such
suspension, and CONTRACTOR shall have no right to any adjustment in the Contract
Price, additional costs, or additional time on the then-current CPM Schedule in
connection with any suspension of Work founded on any of the grounds set forth in
this clause XVIL.B.

5. If SCDOT orders suspension of Work on one of the foregoing grounds but it is finally
determined under the Agreement’s dispute resolution procedures that such grounds
did not exist, it shall be treated as a suspension for SCDOT’s convenience under clause
XVII.C.

C. Suspensions for Convenience; Suspensions for Safety

1. SCDOT may, at any time and for any reason, by written notice, order CONTRACTOR
to suspend all or any part of performance of the scope of the work for the period of
time that SCDOT deems appropriate for the convenience of SCDOT.
CONTRACTOR shall promptly comply with any such written suspension order.
CONTRACTOR shall promptly recommence performance of the scope of the work
upon receipt of written notice from SCDOT directing CONTRACTOR to do so.

2. CONTRACTOR shall be entitled for additional time, on a day-by-day basis (or for
such additional time, in SCDOT’s sole discretion), to achieve Substantial Completion
for each day of delay to the CPM Schedule caused by or will result in an identifiable
and measurable disruption of an activity on the critical path under the then-current
CPM Schedule, after consumption of all then-available float, any such suspensions
directed by SCDOT for its convenience; provided, however, that
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SCDOT shall have the right to direct suspensions of the work for convenience not
exceeding 48 hours each, up to a total of 144 hours during the term before any such
CONTRACTOR entitlement to additional time shall accrue;

SCDOT may nonetheless suspend the work for its convenience for lack of
appropriations, in which case, any such suspension shall not serve to diminish
SCDOT’s balance of 144 hours then-existing, but CONTRACTOR shall be entitled
to additional time and costs under this clause C for the duration of any such
suspension.  Subject to clause c. below, if the duration of suspensions for
convenience reaches 270 days continuously, then SCDOT will be deemed to have
terminated this Agreement for its convenience;

SCDOT may suspend the work for its convenience during any period of
governmental shutdowns, government-declared restrictions, or other direction of
the state or federal executive (including specifically any quarantine or other
governmental and non-governmental measures intended to limit the spread of
disease), and the duration of any such suspension shall not serve to diminish
SCDOT’s balance of 144 hours then-existing, nor shall continuation of any such
suspension beyond 270 days continuously shall not be deemed to be a termination
for SCDOT’s convenience;

SCDOT may suspend the work for its convenience upon discovery of any known
or suspected Hazardous Waste or any known or suspected archaeological,
paleontological, biological, or cultural resource, and without limiting clause B.1.a
above, the duration of any such suspension shall not serve to diminish SCDOT’s
balance of 144 hours then-existing, nor shall continuation of any such suspension
beyond 270 days continuously shall not be deemed to be a termination for
SCDOT’s convenience.

3. CONTRACTOR shall not be entitled to any additional costs incurred or additional
compensation arising out of, relating to, resulting from, or caused by any such
suspension directed by SCDOT for its convenience not exceeding 48 hours each, up
to a total of 144 hours during the term, but CONTRACTOR shall be entitled to actual,
direct, and documented costs incurred resulting from suspensions directed by SCDOT
for its convenience beyond any 48 hour period or beyond the aggregate of 144 hours,
so long as CONTRACTOR establishes in any Contract Change Request that any delay
to the CPM Schedule could not have reasonably been mitigated or avoided, and subject
to the following further limitations:

a.
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CONTRACTOR shall not be entitled to any disruption damages in connection with
any additional costs claimed with respect to any suspension directed by SCDOT for
1ts convenience;

CONTRACTOR shall not be entitled to any punitive, indirect, special, incidental,
or consequential damages in connection with any additional costs claimed pursuant
to any suspension directed by SCDOT for its convenience;
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c. Delay and such other actual, direct, and documented additional incremental costs
shall not exceed those calculated pursuant to Section 105.16.5 of the SCDOT
Standard Specifications, with the exception of extended job site overhead rates
which shall be as set forth in Exhibit 5 of the RFP.

4. CONTRACTOR shall not be entitled to an extension of time or additional costs if the
delay arising out of, relating to, or resulting from any suspension directed by SCDOT
for its convenience is concurrent with any other unrelated delay to an activity on the
critical path under the then-current CPM Schedule for which CONTRACTOR is
responsible under this Agreement.

5. Notwithstanding anything to the contrary herein, CONTRACTOR acknowledges that
among SCDOT’s functions and purposes under SC. Code Ann. 57-1-30(B) is to
provide safe transportation for the movement of people and goods throughout the state,
and accordingly, SCDOT may issue an order suspending work wholly or in part and
to take appropriate action when public safety is jeopardized. CONTRACTOR shall
promptly comply with any such written suspension order. CONTRACTOR shall
promptly recommence performance of the scope of the work upon receipt of notice
from SCDOT directing CONTRACTOR to resume performance. Any such
suspension shall not be, nor be deemed to be, (a) a suspension directed by SCDOT for
its convenience or (b) a suspension for cause under clause XVII.A.3.e, requiring notice
and opportunity to cure or otherwise. @ SCDOT shall have no liability to
CONTRACTOR in connection with any such suspension, and CONTRACTOR shall
have no basis to submit a Contract Change Request or otherwise claim entitlement to
additional cost or accommodation of delay.

D. Responsibilities of CONTRACTOR during Suspension Periods

During any suspension periods directed by SCDOT hereunder, CONTRACTOR shall
continue to be responsible for the Project and shall prevent damage, loss or injury to the
Project. Without limiting the generality of the foregoing, CONTRACTOR shall
specifically provide for drainage, protect any known or suspected Hazardous Waste or
known or suspected archaeological, paleontological, biological, or cultural resources
(including taking affirmative steps to protect the site from vandalism and unauthorized
investigations), protect the site from accidental damage, heavy rainfall, runoff, and shall
erect necessary temporary structures, signs or other facilities required to maintain the
Project. CONTRACTOR shall also maintain all insurance policies and bonds required to
be in placed under this Agreement, comply with all applicable governmental approvals and
other permits. CONTRACTOR shall, unless otherwise directed by SCDOT, continue to
be responsible for traffic control, erosion control, and maintenance of the roadway in
accordance with this Agreement.

E. Termination for Convenience

1. SCDOT reserves the right to terminate the Agreement at any time, in whole or in part,
and upon 30 days written notice to CONTRACTOR, if SCDOT determines it to be in
the public interest. Should the Agreement be so terminated by SCDOT for its
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convenience, CONTRACTOR shall be paid for the value of the work, based upon the
Schedule of Values, performed to the effective date of termination and reasonable
demobilization costs, together with any reasonable, pre-agreed cancellation charges
by vendors, suppliers, and subcontractors. CONTRACTOR shall also be entitled to
the cost of securing that portion of the work as directed by SCDOT, provided such
cost is reasonable and is approved by SCDOT. In no event, shall CONTRACTOR
recover any amount for work not performed. The total payment to CONTRACTOR
pursuant to any termination by SCDOT for its convenience shall not exceed the
Contract Price.

2. Termination of all or a portion of this Agreement shall not relieve CONTRACTOR of
any responsibility it would otherwise have for the work completed, or for any claims
arising from that work.

3. For avoidance of doubt, any termination by SCDOT for lack of appropriations would
be a termination for convenience under this clause E.

F. Responsibilities of CONTRACTOR Following Notice of Termination of the Agreement

1. CONTRACTOR shall timely comply with the following provisions independently of,
and without regard to, the timing for determining, adjusting, settling, and paying any
amounts due CONTRACTOR or SCDOT on account of termination, if any:

a. CONTRACTOR shall promptly deliver to SCDOT or its designee possession of all
Project Documents, as defined in Article IL.F, in CONTRACTOR’s possession or
control that relates to the Project and that SCDOT deems necessary for completion
of the Project;

b. CONTRACTOR shall discontinue performance of the scope of the Work, withdraw
from the Site, and shall remove materials, equipment, tools, and instruments used
by, and any debris or waste materials generated by CONTRACTOR and any
subcontractor, vendor, or supplier in the performance of the scope of the Work;

c. If and as directed by SCDOT, CONTRACTOR shall confirm the assignment to
SCDOT of any contracts with consultants, subcontractors, subconsultants, vendors,
or suppliers, and CONTRACTOR shall terminate, at its sole cost, any such
contracts not assigned;

d. CONTRACTOR shall otherwise promptly and orderly transition the work,
demobilize, and transfer management, care, custody, and control of the Project to
SCDOT.

2. If SCDOT determines that CONTRACTOR has failed to comply with the foregoing,
then upon subsequent notice from SCDOT to CONTRACTOR making reference to
this clause, CONTRACTOR acknowledges and agrees that it shall be deemed to have
surrendered its access rights to the Site.
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3. CONTRACTOR shall, and shall cause its consultants, subcontractors, subconsultants,
vendors, and suppliers to, complete all of the foregoing prior to the effective date of

the termination of the Agreement as set forth in the termination notice to
CONTRACTOR.

DISADVANTAGED BUSINESS ENTERPRISES

The DBE goal on this Project is 14 percent of the Contract Price. CONTRACTOR is required
to meet the Project DBE goal or submit evidence of Good Faith Efforts in accordance with the
SCDOT DBE Supplemental Specifications. 2% (a portion of the overall DBE goal) must be
met at the time of bid opening and encourage the proposer to consider firms certified as a DBE
in the Professional Services industry. The remaining 12% must be met in any trade in support
of Professional Services and/or constructing the project. For submittal of the professional
services committal, follow the procedures set forth in Part A of the DBE Supplemental
Specification. For submittal of the Construction DBE requirements, follow the procedures set
forth under Design Build in Part B of the Supplemental Specification Firms that provide
Professional Services are those defined under Engineering and Design Related Services set
forth in the SCDOT Manual for Procurement, Management and Administration of Engineering
and Design Related Services, dated May 1, 2018. And can be found here
http://iwww.dot.state.sc.us/Professional-Services/pdf/PSCO-Manual.pdf

Whether or not there is a DBE contract goal on the Contract, the Proposer is strongly
encouraged to obtain the maximum amount of DBE participation feasible on the Contract. The
selected CONTRACTOR is required to report all DBE participation through the DBE
Quarterly Reports required by Part B of the SCDOT DBE Supplemental Specifications.
SCDOT will have the right to audit all documentation regarding DBE participation in the
Project.

ON-THE-JOB TRAINING REQUIREMENTS

There is an On-The-Job Training requirement for this Project. The CONTRACTOR shall
comply with the requirements, including the number of persons to be trained, provided in the
Specific Equal Employment Opportunity Responsibilities Training Special Provisions within
the Federal Aid Supplemental Specifications found in Exhibit 5. The CONTRACTOR shall
submit its plan for On-the-Job Training to SCDOT for written approval prior to commencing
construction activities.

RECORD RETENTION,
A. Maintenance of, Access to and Audit of Records

1. CONTRACTOR shall maintain at its Project office a complete set of all Books and
Records including copies of all original documents delivered to SCDOT.
Notwithstanding the foregoing, CONTRACTOR may, for those Books and Records
that are maintained and kept in its ordinary course of business at its home office,
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maintain such books, records and documents in a home office or satellite office.
CONTRACTOR shall keep and maintain such Books and Records in accordance
with applicable provisions of the Contract, and in accordance with good industry
practice. CONTRACTOR  shall, upon 48 hours’ prior notice from SCDOT (or
unannounced and without prior notice where there is good faith suspicion of fraud or
other criminal activity), grant to SCDOT, its authorized representatives and legal
counsel, and FHWA, access to the Books and Records such that SCDOT and its
authorized representatives and legal counsel may review and conduct audits as and
when SCDOT deems necessary. Furthermore, CONTRACTOR shall provide such
persons copies of such Books and Records (including all tax returns and
supporting documentation filed with any governmental entity) upon the request of
SCDOT and at no cost to SCDOT. These rights of audit and inspection by SCDOT
include the right to make such copies and extracts (at CONTRACTOR ’s expense)
and to take notes. @ Where the payment method for any work is on a time and
materials basis, such examination and audit rights shall include all books, records,
documents, and other evidence and accounting principles and practices sufficient to
reflect properly all direct and indirect costs of whatever nature claimed to have been
incurred and anticipated to be incurred for the performance of such work. If an audit
indicates CONTRACTOR has been over credited under a previous progress report
or progress payment, that over credit will, at SCDOT’s sole option, be credited
against current progress reports or payments or reimbursed to SCDOT by
CONTRACTOR upon demand therefor. For avoidance of doubt, this paragraph shall
remain in full force and effect regardless of whether either party or both parties
have invoked or commenced the Claims Procedure.

2. For cost and pricing data submitted in connection with pricing Contract Change
Requests, unless such pricing is based on adequate price competition (as determined
by SCDOT), established catalog or market prices of commercial items sold in
substantial quantities to the public, or prices set by governmental law, regulations
and rules, SCDOT and its consultants, authorized representatives and legal counsel
have the right to examine all Books and Records related to the negotiation of or
performance of work under such Contract Change Request for the purpose of
evaluating the accuracy, completeness, and currency of the cost or pricing data
submitted. The right of examination shall extend to all Books and Records deemed
necessary by such persons to permit adequate evaluation of the cost or pricing data
submitted, along with the computations and projections used therein.

3. All claims or disputes filed against SCDOT shall be subject to audit at any time
following the filing of the claim or dispute. = The audit may be performed by
employees, legal counsel, or other representatives of SCDOT or by an auditor under
contract with SCDOT. No Notice is required before commencing any audit before
60 days after the Final * Date. Thereafter, SCDOT shall
provide 20 days’ Notice to CONTRACTOR, any subcontractors or their respective
agents before commencing an audit. CONTRACTOR, subcontractor s or their agents
shall provide adequate facilities, acceptable to SCDOT, for the audit during normal

business hours. CONTRACTOR, subcontractors or their agents shall cooperate with
the auditors and other representatives of SCDOT. Failure of CONTRACTOR,
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subcontractors or their agents to maintain and retain sufficient records to allow the
auditors/representatives of SCDOT to verify all or a portion of the claim or dispute or
to permit the auditors/representatives of SCDOT access to the Books and Records of
CONTRACTOR, subcontractors or their agents shall constitute a waiver of the claim
or dispute and shall bar any recovery thereunder.

4. Full compliance by CONTRACTOR with the provisions of this Article.is a
contractual condition precedent to CONTRACTOR’s right to seek relief under this
Contract.

5. Anyrights of FHWA, Inspectors General, and the U.S. Comptroller General to review
and audit CONTRACTOR, its Subcontractors, and their respective Books and
Records are set forth in Exhibit 5 — Form 1273.

6. CONTRACTOR represents and warrants the completeness and accuracy of all
information it or its agents provide in connection with the audits identified herein, and
shall cause all subcontractors to warrant the completeness and accuracy of all
information such subcontractors or their agents provide in connection with this
Article.

B. Retention of Records

1. CONTRACTOR shall maintain all Books and Records relating to the work and the
Project (including copies of all original documents delivered to SCDOT) until three
years after the Final ﬁ Date or the termination of this Contract,
whichever is applicable. CONTRACTOR shall provide to SCDOT written notice of
where such Books and Records are kept. Notwithstanding the foregoing, all Books
and Records which relate to claims being processed or disputes brought under the
Claims Procedure shall be retained and made available until such disputes and claims
have been finally resolved. Books and Records to be retained include all books,
electronic information, and files and other evidence bearing on CONTRACTOR’s
costs under the Contract. CONTRACTOR shall make these Books and Records
available for audit and inspection to SCDOT, at CONTRACTOR’s Project office,
at all reasonable times, without charge, and shall allow SCDOT to make copies of
such Books and Records (at no expense to CONTRACTOR ). If approved
by SCDOT, photographs, microphotographs or other authentic reproductions
may be maintained instead of original Books and Records.

C. Freedom of Information Act

1. CONTRACTOR acknowledges and agrees that all submittals, records, documents,
drawings, plans, specifications and other materials in SCDOT’s possession, including
materials submitted by CONTRACTOR to SCDOT, are subject to the provisions of
the Freedom of Information Act. If CONTRACTOR believes information or
materials submitted to SCDOT constitute trade secrets or are otherwise exempt from
disclosure under the Freedom of Information Act pursuant to S.C.. Code 30-4-10, et
seq., CONTRACTOR shall be solely responsible for specifically and conspicuously
designating that information by placing “CONFIDENTIAL” in the center header of
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each such document or page affected, as it determines to be appropriate. Any specific
trade secret or other basis for exemption shall be clearly identified as such, and shall
be accompanied by a concise statement of reasons supporting the claim including
the specific governmental law, regulation or rule for the exemption.

2. Books and Records means any and all documents, books, records, papers or other
information of, or in the possession of, any CONTRACTOR-Related Entity or affiliate
relating to the Project, Project right of way, Utility Adjustments or work (including
with respect to Contract Change Requests, claims and disputes), including:

a.
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all design documents and construction documents (including drawings,
specifications, submittals, subcontracts, invoices, schedules, meeting minutes,
budgets, forecasts and change orders);

all budgets, -certificates, claims, correspondence, daily time sheet and
supervisor’s daily reports, data (including test data), cost accounting data,
documents, expert analyses, facts, files, information, investigations, materials,
notices, payroll documents, plans, projections, proposals, records, reports,
requests, samples, schedules, settlements, statements, studies, surveys, tax
returns and information, tests, test results, vehicular traffic information, operational
information analyzed, categorized, characterized, created, collected, generated,
maintained, processed, produced, prepared, provided, recorded, stored or used by
any CONTRACTOR-Related Entity in connection with the Project;

union agreements;

insurance, welfare and benefits records;

payroll registers;

earnings records;

payroll tax forms;

material invoices and requisitions;

material cost distribution work sheet;

equipment records (list of company equipment, rates, etc.);
subcontractors’ (including suppliers) invoices;

subcontractors’ and agents’ payment certificates;

. canceled checks;

job cost report;
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0. job payroll ledger;

p. general ledger;

q. cash disbursements journal,;
r. Project schedules;

s. all documents that relate to each and every claim and dispute, together with all
documents that support the amount of Losses that are the subject of each claim or
dispute;

t. work sheets used to prepare the claim or dispute establishing the cost
components for items of the claim or dispute, including labor, benefits and
insurance, materials, equipment, subcontractors, all documents that establish the
time periods, individuals involved, the hours for the individuals, and the rates for
the individuals;

u. email;
v. network servers, data storage devices, backup tapes/media;
w. letters and correspondence; and

x. with respect to all of the above, any information that is stored electronically or on
computer-related media.

ESCROW PROPOSAL DOCUMENTS

The CONTRACTOR shall submit bid documentation used to prepare the technical and cost
proposals for this Contract to the SCDOT in accordance with the Supplemental Specification
entitled Escrow Bid Documentation dated October 1, 2014.

DISPUTE RESOLUTION

1. Each party hereby waives a trial by jury regarding any dispute between them arising
out of this Contract and any such trial will be a non-jury trial before the South Carolina
Circuit Court in Richland County.

2. In the event of a dispute between the parties, it shall be a condition precedent to
litigation that the parties submit the dispute to the Standing Dispute Review Board
pursuant to the Claims Procedure set forth in the Project Supplemental Specifications.

3. CONTRACTOR consents that any papers, notices, or process necessary or proper for
the initiation or continuation of any disputes, claims, or controversies relating to the
Agreement, any court action in connection therewith, or for the entry of judgment on
any award made, may be served on CONTRACTOR by certified mail (return receipt
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requested) addressed to CONTRACTOR at the address provided in Article XXVI.
Notice by certified mail is deemed duly given upon deposit in the United States mail.

SCDOT’S AGENT

SCDOT will appoint an individual who will be authorized to act on behalf of SCDOT, with
whom CONTRACTOR may consult at all reasonable times, and whose instructions and
decisions will be binding upon SCDOT as to all matters pertaining to this Agreement and the
performance of the parties hereunder.

ASSIGNABILITY; CHANGES OF CONTROL
A. By CONTRACTOR

1. Neither the Agreement nor CONTRACTOR s interest herein, in whole or in part, shall
be voluntarily or involuntarily assigned, sold, conveyed, transferred, pledged,
mortgaged, or otherwise encumbered (by way of grant of right of entry, grant of
special use, management, or control of the Project, or otherwise) by CONTRACTOR
without the prior written consent of SCDOT. Notwithstanding the foregoing,
CONTRACTOR may assign this Agreement to any entity in which the organizations
signing this Agreement for CONTRACTOR, or the shareholder(s), general partner(s)
or member(s) that exercise management control over such organizations, hold and
exercise effective management control and hold at least 50 percent of the equity
interest.

2. Any purported voluntary or involuntary sale, assignment, conveyance, transfer,
pledge, mortgage, or encumbrance of this Agreement, in whole or in part,, or other
grant of right of entry, or grant of other special use, management or control of the
Project in violation of this Section XXV.A. shall be null and void ab initio.

B. By SCDOT.
SCDOT may assign the Contract without the consent of CONTRACTOR.
C. Restrictions on Equity Transfers and Changes of Control

1. Except as permitted in this Section XXV.C, no voluntary or involuntary Change of
Control of CONTRACTOR, including any Equity Transfer that would result in a
Change of Control of CONTRACTOR, shall be permitted without the prior written
consent of SCDOT.

2. Transfers and transactions within any of the exceptions described in clauses (a)
through (e) of the definition of Change of Control are allowed at any time without
necessity for SCDOT’s approval but, in the case of exceptions described in clauses (a)
through (c), subject to the condition that CONTRACTOR delivers to SCDOT, no later
than ten days prior to the effectiveness of the transfer or transaction, a written notice
describing the transfer or transaction and (if applicable) the names of the transferor
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and transferee, together with documentation demonstrating that the transfer or
transaction is within such an exception.

3. Any purported voluntary or involuntary Equity Transfer or Change of Control in
violation of this clause C. shall be null and void ab initio.

D. Definitions.
For purposes of this Article XXV, the following terms have the meanings ascribed.

1. Equity Transfer means any sale, assignment, conveyance, transfer, pledge, mortgage,
or other encumbrance of any equity interest in CONTRACTOR.

2. Change of Control means any Equity Transfer, transfer of an interest, direct or indirect,
in an equity member, or other sale, assignment, conveyance, transfer, pledge,
mortgage, or other encumbrance financing, grant of security interest, hypothecation,
transfer of interest or transaction of any type or description, including by or through
voting securities, asset transfer, contract, merger, acquisition, succession, dissolution,
liquidation, bankruptcy or otherwise, that results, directly or indirectly, in a change in
possession of the power to direct or control or cause the direction or control of the
management of CONTRACTOR or a material aspect of its business. A change in
possession of the power to direct or control or cause the direction or control of the
management of an equity member of CONTRACTOR may constitute a Change of
Control of CONTRACTOR if such equity member possesses, immediately prior to
such Change of Control, the power to direct or control or cause the direction or control
of the management of CONTRACTOR. Notwithstanding the foregoing, the following
shall not constitute a Change of Control:

a. A change in possession of the power to direct or control the management of
CONTRACTOR Developer or a material aspect of its business due solely to a bona
fide transaction involving beneficial interests in the ultimate parent organization of
an equity member, (but not if the equity member is the ultimate parent
organization), provided, however, that this exception shall not apply if the
transferee in such transaction is, at the time of the transaction, suspended or
debarred, or subject to a proceeding that may result in being suspended or debarred
from bidding, proposing or contracting with any federal or state department or
agency;

b. An upstream reorganization or transfer of direct or indirect interests in
CONTRACTOR so long as there occurs no change in the entity with ultimate power
to direct or control or cause the direction or control of the management of
CONTRACTOR;

c. An Equity Transfer, where the transferring equity member and the transferee are

under the same ultimate parent organization ownership, management and control
before and after the transfer;
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d. A change in possession of the power to direct or control the management of
CONTRACTOR or a material aspect of its business due solely to bona fide open
market transactions in securities effected on a recognized public stock exchange,
including such transactions involving an initial public offering; or

e. The exercise of minority veto or voting rights (whether provided by applicable law,
by CONTRACTOR’s organizational documents or by related member or
shareholder agreements or similar agreements) over major business decisions of
CONTRACTOR, provided that if such minority veto or voting rights are provided
by shareholder or similar agreements, SCDOT has received copies of such
agreements.

GENERAL PROVISIONS

1. This Agreement shall be governed by and interpreted in accordance with the
substantive laws of the State of South Carolina.

2. Headings and titles of the various parts of this Agreement are for convenience of
reference only and shall not be considered in interpreting the text of this Agreement.
Modifications or amendments to this Agreement must be in writing and executed by
duly authorized representatives of each party.

3. In the event that any portion or all of this Agreement is held to be void or
unenforceable, the parties agree to negotiate in good faith to reach an equitable
agreement which shall affect the intent of the parties as set forth in this Agreement.
For purposes of construction of this Agreement, this Agreement will be considered to
have been drafted by both parties and will not be construed against SCDOT because
it was drafted by SCDOT.

4. All notices pertaining to this Agreement shall be in writing and, if to SCDOT, will be
sufficient when sent registered or certified mail to SCDOT addressed as follows:

Deputy Secretary for Engineering

South Carolina Department of Transportation
Post Office Box 191

Columbia, South Carolina 29202-0191

All notices to CONTRACTOR shall be sufficient when sent registered or certified mail
to CONTRACTOR addressed as follows:

(Insert CONTRACTOR’S address here)
5. The Contract Documents set forth the full and complete understanding of the parties

as of the Effective Date defined herein, and supersedes any and all prior agreements,
representations, and understandings of any kind.

6. The parties make no representations, covenants, warranties or guarantees, express or
implied, other than those expressly set forth herein. The parties’ rights, liabilities,
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responsibilities and remedies within respect to the work shall be exclusively those
expressly set forth in this Agreement.

7. In no event shall any failure by either party hereto to fully enforce any provision to
this Agreement be construed as a waiver by such party of its right to subsequently
enforce, assert or rely upon such provision.

8. Nothing in this Agreement is intended to create any contract rights for any party other
than SCDOT and CONTRACTOR, nor are any third-party beneficiary rights intended
to be created hereby.

9. All obligations of SCDOT hereunder are subject to all applicable law and
appropriations by the South Carolina General Assembly. The obligation of SCDOT
to make any payments under this Agreement does not constitute an indebtedness of
the State of South Carolina within the meaning or application of any constitutional
provision or limitation and does not constitute a pledge of the faith, credit or taxing
power of the State of South Carolina or any political subdivision thereof within the
meaning or application of any constitutional provision or limitation.

10. CONTRACTOR is an independent contractor, and nothing contained in this Contract
shall be construed as constituting any relationship with SCDOT other than that of
independent contractor. In no event shall the relationship between SCDOT and
CONTRACTOR be construed as creating any relationship whatsoever between
SCDOT and CONTRACTOR’s employees, suppliers, or other contractors. Neither
CONTRACTOR nor any of the employees, suppliers, or contractors of
CONTRACTOR or any of CONTRACTOR s affiliates is or shall be deemed to be an
employee of SCDOT. Except as otherwise expressly stated or implied in law or under
any governmental approval or permit, CONTRACTOR has sole authority and
responsibility to employ, discharge, and otherwise control its employees and has
complete and sole responsibility as a principal for its agents, for all suppliers,
subcontractors, and for all other persons or entities that CONTRACTOR or any
supplier or subcontractor hires to perform or assist in performing the work under this
Contract.

11. This Contract shall be binding on and inure to the benefit of SCDOT and
CONTRACTOR and each of their successors, permitted assigns, and legal
representatives.

12. CONTRACTOR’s and SCDOT’s representations and warranties, if any, the dispute
resolution provisions, the indemnifications, the express obligations of the parties
following termination, and all other provisions which by their inherent character
should survive expiration or earlier termination of this Contract and/or Final
Completion shall survive the expiration or earlier termination of this Contract and/or
the Final Completion of the Project.

13. Persons employed by, or contracted to, SCDOT in c